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IN THE
UNI TED STATES COURT OF APPEALS

FOR THE NI NTH CI RCUI T

UNI TED STATES OF AMERI CA, C. A. No. 10-50219, 10-50264
D.C. No. CR 07-689-GW
Plaintiff-Appellee/ (Cent. Dist. Calif.)

Cr oss- Appel | ant
GOVERNVENT’S OPPOSED MOTI ON FOR

V. LEAVE TO FI LE OVERSI ZED BRI EF;

DECLARATI ON OF DAVI D KOWAL

CHARLES C. LYNCH,

Def endant - Appel | ant/
Cross- Appel | ee

Plaintiff-Appellee United States of Arerica, by and throughits
counsel of record, respectfully noves this Court for leave to file
an answering brief exceeding the word count |limtations set forth
in Federal Rule of Appellate Procedure 28.1(e)(2)(B), 32(a)(7)(0O
and Ninth Crcuit Rule 32-1.

This notion is based upon the files and records of this case
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and t he attached decl arati on of Assistant U.S. Attorney Davi d Kowal .
DATED: Novenber 1, 2013 Respectful ly subm tted,

ANDRE BI ROTTE JR
United States Attorney

ROBERT E. DUGDALE
Assi stant United States Attorney
Chief, Crimnal Division

/'SI David Kowal
DAVI D KOMNAL
Assistant United States Attorneys

Attorneys for Plaintiff-Appellee
UNI TED STATES OF AMERI CA
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DECLARATI ON OF DAVI D KOWAL

|, David Kowal, hereby declare and state as foll ows:

1. | am Assistant United States Attorneys in the Central
District of California and was responsi ble for preparing the
governnment’s answering brief and brief on cross-appeal ("answering

brief") in United States v. Lynch, CA No. 10-50219, 10-50264, which

| co-prosecuted in the district court. Because this case involves
a cross-appeal, the governnment's word limt is an additional 16,500
wor ds.

2. The nature of the case, the | ength and conplexity of the
proceedi ngs, andt he vol une of evi dence rel evant t o def endant’s cl ai ns
on appeal and the governnent's cross-appeal support the governnent’s
notionto file its proposed oversized brief. This case involves an
appeal fromconvictions in a narcotics conspiracy involving a
marijuana store. Defendant was convicted follow ng a 10-day jury
trial involving approximately 19 wi tnesses and approxi mately 200
exhibits. Inportantly, there was al so extensive pre-trial and
post-trial litigation such as pre-trial notions, four new trial
noti ons, siXx sentencing hearings, volum nous sentencing briefs, and
numerous rulings by the district court over the entire course of
proceedi ngs that covered over two years. The issues raised in
def endant' s openi ng bri ef cover the great majority of this procedural

and factual history. The governnent's cross-appeal addresses
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further issues with respect to defendant's sentence.

3. The need for an oversized answering brief is also
supported by the nature of defendant’s opening brief. Defendant
filed an oversi zed openi ng bri ef, consi sting of approxi mately 20, 400
words. Defendant also filed 16 vol unmes of excerpts of record. Two
am cus briefs were also filled on an i ssue the governnent addressed
inits answering brief. Each argunent section in defendant's bri ef
often rai sed nunmerous discrete issues that the governnment had to
address in its answering brief. For exanple, defendant raised
evidentiary challenges to 10 different categories of evidence that
t he governnent had to respond to in its answering brief, and often
each category included nore than one witnesses or exhibit.

Def endant al so raised, five different challenges to jury
instructionsrelevant toits affirnmative defense (AOB 46-57), as wel |
as two ot her nore general challenges toinstructions by the district
court containing several sub argunents. (AOB57-68). These issues
were raised in addition to three further sentencing issues, and a
challengetothedistrict court's denial of anewtrial notion. (AOB
40- 42, 78-80).

4. The oversized brief is also supported by nature of the
i ssues and how they were raised. The governnment's proposed
answering brief i s approxi mately 42, 360 wor ds absent the capti on and

si gnature pages, nuch | onger that defendant's opening brief.
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However, there are good reasons for this difference and for the |l arge
size of the answering brief. Oten, defendant raised an issue or
argunment while providinglittleinfornmationabout howtheissue arose
or howit wasruledoninthedistrict court. Thus, the governnment's
response took far nore pages to properly address the topic. For
exanpl e, in one section of defendant's brief covering approxi mately
t wo- pages, defendant uses bullet points and short descriptions to
rai se evidentiary challenges to six separate itens of evidence or
events at trial. (AOB 36-38). Wile the governnment's answering
bri ef sought to group simlar evidentiary itens and i ssues toget her
for efficiency, an intelligible response required at |east sone
descri ption of what each chal | enged i t emof evi dence was, howit arose
at trial, and howit was ruled on below, as well as answering
defendant's argunent. Thus, inthis exanple, it took the governnment
approxi mately 10-pages to respond to the i ssues that were raised in
alittle nore than two.

5. Anot her exanpl e i s def endant' s appeal of a newtrial notion
in the district court involving allegation that the governnent
violated its constitutional obligations under Brady by suppressing
evi dence useful to the defense. (AOB 40-43). In approximtely
t hr ee pages def endant rai sed an i ssue of i nportance to t he gover nnment
that was the subject of lengthy briefing in the district court and

de novo review. The opening brief, however, contains little
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i nformati on about the factual or procedural background which is,
critical to addressing the i ssue. Hence, the governnent's response
to the i ssue, nuch of which is a description of that background, is
nore than tw ce as the opening briefs.

6. In conparing the governnment's brief to the opening brief
it isalsonoteworthythat the governnent's answering bri ef addressed
three significant issues not addressed in the opening brief: two
I ssues on cross-appeal and a challenge to the threshold validity of
defendant's affirmative defense (an argunment which inpacts the
majority of the issues in the opening brief). These additional
i ssues took approximately 12,000 words to address. Wthout them
the government's brief is only approximately one-third | onger than
def endant's bri ef.

7. Finally, as noted above, nmuch of the governnent's task in
the answering brief was to set forth clearly the factual and
procedural background acconpanyi ng the issues the Court needs to
address. Thus, approxinmately 40 percent of the proposed answering
brief is not argunment or |egal analysis, but a recitation of that
factual and procedural background.

8. The answering brief was originally approximately 20
percent |onger, but | have worked diligently with my appellate
section to reduce its length without inpairing the governnent’s

presentation of the argunments and wi thout inhibiting the Court’s
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ability to address the issues.

9. Today, | sent an enmail to one of defendant's appellate
counsel, Deputy Public Defender Al exandra Yates, inform ng her of
this request for |eave. She enailed ne that appell ant does not
oppose "sone reasonabl e extension of the word limtation,"” but
opposes an extension of the |ength requested.

| decl are under penalty of perjury that the foregoing is true
and correct to the best of ny know edge.

Dat ed: Novenber 1, 2013
/'s/ David Kowal

Davi d Kowal
Assi stant U. S. Attorney
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CERTIFICATE OF SERVICE
When All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system
on (date)

Nov 1, 2013

I certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the appellate CM/ECF system.

Signature (use "s/" format) s/ David Kowal
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CERTIFICATE OF SERVICE
When Not All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system
on (date)

Participants in the case who are registered CM/ECF users will be served by the appellate
CM/ECF system.

I further certify that some of the participants in the case are not registered CM/ECF users. [
have mailed the foregoing document by First-Class Mail, postage prepaid, or have dispatched it
to a third party commercial carrier for delivery within 3 calendar days to the following
non-CM/ECF participants:

Signature (use "s/" format)




