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No. 10-50219, 105264
N THE
UNI TED STATES COURT OF APPEALS

FOR THE NI NTH CI RCUI T

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
CHARLES C. LYNCH

Def endant - Appel | ant .

GOVERNMENT’ S ANSWERI NG BRI EF
AND BRI EF ON CROSS- APPEAL

I
| SSUES PRESENTED
A Whet her the district court erred in admtting
government evi dence on overt acts and el enents of the charged
drug conspiracy.
B. Whet her defendant's entrapnent by estoppel defense was
invalid as a matter of |aw because defendant failed to establish

a prinma facie case.

C. Assum ng the defense was valid, whether the district
court properly excluded repetitive and i nadm ssi bl e evi dence
concerning the entrapnent by estoppel defense.

D. Assumi ng the defense was valid, whether the district

court properly instructed the jury on entrapnment by estoppel.

1
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E. Whet her the district court properly gave an
instruction on jury nullification after finding the issue had
been injected into the case by defendant's questioning of a
prospective juror.

F. Whet her the district court properly refused to
instruct the jury on the post-trial consequences of a guilty
verdi ct.

G Whet her the district court plainly erred inits
handling of jury comrunications prior to deliberations.

H. Whet her the district court properly denied defendant's
new trial notion for Brady violations where there were no
undi scl osed materials.

J. On cross-appeal, whether the district court erred as a
matter of law in refusing to inpose a five-year mandatory
m ni mum sentence by creating a new exception to the safety val ve
provision in 18 U S.C. 8§ 3553(f)(4) and USSG § 3Bl. 1.

K. On cross-appeal, whether the district court's strongly
stated views and unusual efforts opposing the required
mandat ory- mi ni mum sentence in Count One warrants reassignnent to
a new judge on remand.

L. Whet her the district court nmade other errors in

i nposi ng sent ence.
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|1
STATEMENT OF THE CASE

A NATURE OF THE CASE, COURSE OF THE PROCEEDI NGS, AND
DI SPCSI TION IN THE DI STRI CT COURT

Def endant Charles Lynch ("defendant") appeals his
conviction for conspiracy to possess, distribute, and
manuf acture control |l ed substances, and rel ated charges ari sing
fromhis ownership and operation of a marijuana store. The
gover nnment appeals the district court's decision to grant
defendant relief fromthe applicabl e mandat ory-nm ni nrum sent ence.

On July 14, 2007, defendant was charged by a grand jury in
an indictnment containing five charges: narcotics conspiracy, in
violation of 21 U S.C. 88 846, 841(a)(1l), 856, and 859 (Count
One); aiding and abetting the sale of marijuana to minors, under
the age of twenty-one, in violation of 21 U S.C. 88 841(a)(1),
859(a), and 18 U.S.C. §8 2 (Counts Two and Three); possession of
marijuana with intent to distribute, in violation of 21
U S C 8 841(a)(1) (Count Four); and operation and use of a
drug-involved premses, in violation of 21 U S.C. 8§ 856(a)(1)

(Count Five). (CR1).?

1 "CR" refers to the derk's Record and is followed by the
docunent control nunber. "AOB" refers to appellant's opening
brief, "ER' refers to defendant's Excerpt of Record, "CER' to
the governnent's Excerpts of Record; each is followed by page
references. "GEX" and "DEX'" refer to governnent's and
defendant's exhibits, respectively, followed by exhibit nunber.

3
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The narcotics conspiracy in Count One included five
objects: (1) possessing with intent to distribute nore than 100
kil ograns of marijuana; (2) growing nore than 100 marijuana
pl ants; (3) possessing with intent to distribute
t et rahydr ocannobi nol ("THC'), the active ingredient in
marijuana, (4) operation and use of a drug-invol ved preni ses,
and (5) distributing marijuana to persons under the age of
twenty-one. (ER 438-39). Count One also alleged a nunber of
specific overt acts. (ER 439-44). Prior to trial, the parties
agreed to proceed on a redacted indictnent, primarily renoving
overt acts involving the co-defendant and others the governnent
chose not to prove. (CR 119). A second redacted indictnment was
submtted to the jury. (CR 161).

Jury sel ection began on July 23, 2008 (CR 132-33), and on
August 5, 2008, the jury convicted defendant on all five counts.
(CR 169, 175). As to Count One, the jury found that defendant’s
conspiracy involved both at |east 100 nmarijuana plants and at
| east 100 kil ogranms of bulk marijuana, thus triggering a
mandat ory- mi ni num sentence of 60 nonths’ inprisonnent pursuant
to 21 U.S.C. §§ 841(a)(1), 841(b)(1)(B)(vii). (See ER 3764-76).
As to Counts Two and Three, the jury found that each defendant's

crinmes involved nore than five grans of marijuana, thus

"PSR' refers to the Probation Ofice's ("USPO') Presentence
Report for defendant, followed by paragraph nunber.

4
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triggering a mandat ory-m ni num sentence of one year pursuant to
21 U.S.C. §§ 859(a), 841(b)(1)(D). (See ER 3767-68).

On Septenber 4, 2008, defendant filed his first newtrial
nmotion. (CR 169, 179). Upon |leave fromthe court (CR 178,
187), defendant filed a revised, second new trial notion on
Cct ober 10, 2008 (CR 194), which the governnent opposed. (CR
201). On Novenber 17, 2008, upon finding the second new trial
notion i nadequately presented, the court granted | eave for
defendant to file a new notion. (CR 206). On Decenber 15,
2008, defendant filed his third newtrial notion. (CR 210).

The governnent filed its opposition on Decenber 29, 2008. (CR
213). On January 5, 2009, the district court held a hearing and
deni ed defendant's prior newtrial notions. (CR 217). The
court denied defendant's fourth new trial notion during a
sentenci ng hearing on June 11, 2009. (CR 288, 295, 324).

The district court held sentencing hearings on March 23,
2009 (CR 268), March 27, 2009 (CR 272), April 23, 2009 (CR 282),
June 4, 2009 (CR 324), June 11, 2009 (CR 324), April 27, 2010
(CR 320, 325), and April 29, 2010. (CR 325). Utimtely, the
court issued a sentencing nenorandum and sent enced defendant to
one year and one day of inprisonnent on Counts One through
Three, and "tine served" on Counts Four and Five. (CR 325, 327,

432; ER 391-431).
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B. JURI SDI CTI ON, TI MELI NESS, AND BAI L STATUS

The district court had jurisdiction under to 18
US C 8§ 3231. This Court has jurisdiction over defendants'
appeal and the governnent's cross-appeal under 18 U S. C. § 3731,
3742(a), and 28 U.S.C. § 1291. The district court entered
judgnent on April 30, 2010, and an anended judgnent on My 4,
2010. (CR 326, 328). Defendant filed a notice of appeal on May
6, 2010 (CR 330). The governnent filed a tinmely notice of
cross-appeal on May 28, 2010. (CR 336; CGER 752-57). Defendant
is current on bond pendi ng appeal .
C. STATEMENT OF FACTS

1. Overvi ew of O fense Conduct

In the sumrer of 2005, defendant opened a marijuana store
in Atascadero, California. (PSR { 10). The city received
conpl ai nts about disruptive behavior by store custoners, and in
January 2006 closed the store for zoning violations. (ld.). On
February 26, 2006, defendant entered into a | ease for a new
store location in Morro Bay, California. (PSR Y 9). Defendant
opened that store in April 2006, calling it Central Coast
Conpassi onate Caregivers (CCCC). (ld.). As part of his
operation, defendant obtained permts and licenses fromthe City
of Morro Bay, and enpl oyed approximately ten people to help him
run the store, grow nmarijuana, and provide security. He also

wor ked at the store nost days, assisted with sales to custoners,
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oversaw enpl oyees, controlled the store's bank account, and
carried cash in a backpack between his honme and the store each
day. (ld.).

In June 2006, SLOSD deputies began conducting surveill ance
and undercover operations at the CCCC. (PSR f 11). On March
29, 2007, DEA agents executed a federal search warrant at the
CCCC and defendant's hone. (PSR { 10). They seized bul k
mar i j uana, hashish, and marijuana plants fromthe store, snal
amounts of marijuana, and over $27,328 in cash from defendant's
home. (PSR Y 29-31). They al so seized business records of the
CCCC s operation fromboth the store and defendant's home. (PSR
1 33-37). After execution of the warrants, defendant re-opened
his store and continued to operate it for five nore weeks. (PSR
19 7, 30; ER 409).

2. In Limne Rulings on Medical Marijuana

Under the federal Controlled Substances Act (CSA),
marijuana is a Schedule One control |l ed substance with no
acceptabl e nedical use that is illegal to possess, manufacture,
or distribute in all circunstances. 21 U S.C 88 821(b)(1),

841(a); Gonzales v. Raich, 545 U. S. 1, 27 (2005); United States

v. Qakl and Cannabi s Buyers’ Coop., 532 U S. 483, 494-95 (2001).

Relying on this and other [aw, on June 9, 2008, the governnent
nmoved in |imne to exclude evidence and argunent about

California's state marijuana | aws that inmunized the nedical use
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of marijuana in limted circunstances, including defenses and
evi dence based on state |law, the nmedical use of marijuana, good
faith m stake of |aw, advice of counsel, or entrapnent by
estoppel based on statenents by state officials. (CR 71; ER
474-506) .2

Def endant filed a "partial" opposition. (CR 82; CER 1-10).
He conceded that Ninth G rcuit case |law expressly held that a
defendant could not rely on "the advice of state agent in the
presenting an entrapnent by estoppel defense to federal crinmes."
(GER 5). However, he clainmed that the "jury should know t hat
the elected officials of his home town, the elected officials of
his state, his local police departnent, and a wide majority of
his fellow Californians believed that his decision to operate a
medi cal marijuana dispensary in Mdrro Bay was a very good
thing." Local and state officials had inplied that he would be
"okay" if he followed their rules, and clained that such
evi dence woul d show that his "conpliance with state law" (1d. &
n.1l). Defendant also sought to call wtnesses to "tal k about

the nuts and bolts" of purchasing marijuana at the CCCC and

2 There are two main California medical marijuana |aws: (1)
t he Conpassi onate Use Act of 1996 (CUA), passed by voters as
Proposition 215, Cal. Health & Saf. Code § 11362.5; and (2) the
Medi cal Marijuana Program Act (MWPA), introduced in pertinent
part as Senate Bill 420, and enacted by the state legislature in
2003, Cal. Health & Saf. Code 8 11362.7-.9. See generally
People v. Mentch, 195 P.3d 1061, 1063-64, 1066-72 (Cal. 2008).
In the district court, the CUA was frequently referred to as
"Proposition 215," and the MWA by reference to Senate Bill 420.

8
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argued that evidence concerning the nedicinal use of marijuana
was "inextricably intertwined" with the facts the governnent
woul d offer of guilt. (ld. at 5-6). The governnment filed a
reply. (CR 92; GER 10-27).

On July 7, 2008, at a hearing two weeks before trial, the
court granted the governnent's notion in substantial part. (CR
105; ER 541-55). It concluded that defendant's positions were
either "incorrect as a matter of |law' or "do not anount to a
def ense and hence woul d be irrelevant and confusing to the
jury.” (ER 543). It noted the absolute federal ban on
marijuana activity and that defendant's know edge or intent to
violate the CSA was not an el enent of any of the charged crines.
(ER 543-47). It said that "the defendant has not cl ai nmed that
he was sonehow m sl ed by federal agents which mght give rise to
an entrapnent or estoppel claim” (ER 544-45).

It found defendant had not articulated the rel evance of the
"nuts and bolts" of purchasing marijuana at the CCCC ot her than
to address precluded issues such as "the purported nedicinal
necessity [of] defendant's custoners."” (ER 545-46, 552-53). It
al so said "defendant's witnesses on the nuts and bolts of the
operation would seemto be at best repetitive.”" (ER 545). It
woul d consi der such evidence, however, if responsive to the
governnment's presentation of evidence upon a request outside the

presence of the jury. (ER 545, 552-53). The court rejected the

9
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view that defendant's purported efforts to distribute marijuana
for nedi cal purposes would be "inextricably intertwi ned" with

t he governnent's evidence. (ER 546-47). 1t concluded by saying
t hat defendant appeared to be offering evidence to nmake an
argunent involving an inproper issues or to "obtain juror
nullification.” (ER 546).

Def endant did not to respond or argue with the court's
ruling, and thus did not contradict its statenent that defendant
was not raising an entrapnent by estoppel defense based on
statenent of federal officials, nor the allegation he was
seeking to interject jury nullification into the case. (ER
547) .

3. The Secret Defense

After receiving discovery fromdefendant with nuch materi al
on nedical marijuana, the governnent proposed a witten order
clarifying the court's in limne ruling which included excl usion
of entrapnent by estoppel based on actions by federal officials.
(CR 99; CER 28-35). Defendant opposed. (CR 104; CER 36-38).
The court held a final pretrial status conference on July 21,
2008, the day before trial. (CR 128; ER 607-754). The court
not ed defendant’s adm ssion that he would not be contesting the
sale of marijuana at the CCCC and that he had not noticed a
defense. (ER 626-27). The court sought to go through the

topics in the governnent's proposed order, but defendant said

10
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this would reveal an undi sclosed defense. (ER 677-80). The
court then held an in-canera conversation with the defense who
reveal ed that defendant wanted to assert an affirmative defense
of entrapnent by estoppel based statenents by the DEA in a phone
call. (ER 681-87).

The court noved the trial one day to further consider the
defense. (ER 687, 692). On July 21, 2008, and on each of the
next three court days as jury selection began, the court
considered the matter further and held two additional in-canera
di scussions with the defense. (ER 759-77, 856-72, 1099-1102,
1126-53). The court concluded that it woul d not disclose the
nature of the defense until after the jury was sworn, and the
government would not learn its evidentiary basis until opening
statenents. (ER 748-49, 765-73, 775-77). The court decided to
rule on the sufficiency of the defense based on an in-canera
evidentiary proffer filed by the defense. (CR 142; GER 51-98;
see CR 185). The governnent objected that the in-canera
proceedi ngs prevented it fromproperly chall enging the defense,
and prejudiced its trial preparation which was based on prior,
specific in limne rulings subject to change on an undi scl osed
basi s that shoul d have been brought forward at earlier hearings.
(ER 748-49, 778-82, 792-93, 857-73, 1099-1102).

During in-canmera proceedi ngs, the court noted that

def endant had renmined silent at the July 7, 2008 hearing when

11
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it had said defendant was not relying on estoppel based on
statenent by federal officials. (ER 1126, 1140-43). It twce
said the governnment had been prejudiced by defendant's failure
to disclose its entrapnent by estoppel defense until the eve of
trial. (ER 1136, 1139; see also ER 1118, 1142 (“the governnent
was clearly msled”)).

After the jury was sworn (ER 1304-05), the court inforned
t he governnent that defendant was raising entrapnment by estoppel
based on conversations with federal enployees. (ER 1316). The
governnment objected that the issue had been raised during in
limne motions. (1d.). On July 25, 2008, the court considered
the governnent's challenge to the entrapnent by estoppel
defense, including the assertion that defendant had been
required to, but had not, provided notice pursuant to Fed. Rule
Crim P. 12.3. Defendant conceded that if Rule 12.3 applied, he
had violated it. (ER 1350). The district court held that Rul e
12.3 did not apply. (ER 1360-61).

The court deferred ruling on whether defendant had nmade a

sufficient prima facie case for the defense, but decided to

all ow sone reference to California state law to put defendant's
purported DEA call in context, and also permt defendant to

di scuss efforts to set up and operate the store including
contacts with | ocal governnment. (ER 1362-72). It held that the

"nuts and bolts" and the "nedical efficacy of marijuana” woul d

12
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not be allowed, and excluded defenses based on m stake of |aw
and advice of counsel. (ER 1365-66, 1370-72).

On July 30, 2008, after defendant testified about his cal
with the DEA, the governnent noved again to exclude the defense,
and filed a further brief. (CR 150; ER 2375-81; GER 99-109).
After hearing argunment, the court allowed the defense to go
forward. (ER 2394-2412). It decided, however, that because
def endant had never nentioned sales to mnors under twenty-one
in his call with DEA, it would not apply the defense to Counts
Two and Three. (ER 2413-16, 2971-72).

4. Trial

a. Voir dire and the jury nullification
i nstruction

During the course of voir dire, the court conducted its own
questioning of jurors and also permtted attorneys to ask
guestions. Many jurors expressed confusion, difficulty, or
di sagreenent about the difference between California s nedical
marijuana | aws and the federal prohibition on marijuana. (E. g.,
ER 978-80, 986-93, 995-1007, 1012-13, 1040-49, 1055-62, 1065-67,
1070-71). The district court took pains to nake sure jurors
understood that it would instruct on the law, but jurors would
determ ne the facts and nmake the decision as to guilt or
acquittal. (ER 930, 989-90, 999-1001, 1054-55). The court

permtted defense counsel to point out to jurors that the judge

13
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woul d only say what the lawis, but that jurors would get to
make the "ultimte decision.” (ER 1075, 1076).

On the second day of jury selection, one juror, then
desi gnated as juror nunber 25 ("Juror No. 25"), said she had
"strong opinion[s]" on the difference between state and federal
| aw on marijuana and "sided with the state of California.” (ER
1216). She said she had voted in favor of California's
marijuana law. (ER 1216-17). The court asked whether, despite
the strong feelings, the juror "could put those feelings aside
and follow the court's instruction on the lawin this case.”
The juror said that "[b]ased on what | have heard so far, no."
(ER 1217). She said, "I not only side with the state of
California, | think that the federal lawis seriously flawed."
(1d.). She could follow the court's instructions only if
sonet hing cane up that "persuaded” her that her "position was
incorrect.” (ld.). The district court infornmed jurors that

federal |aw was "already on the books,"™ so neither the court nor
jurors could change it. (l1d.). Wile the court could explain
"what the law is" and answer questions about it, it was beyond
the scope of trial to "justify the law" (ER 1217-18).

Juror No. 25 said she understood this explanation, and

twice said she could not follow an instruction on the el enents

on the federal crine of possession and distribution of

14
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marijuana. (ER 1218). Juror No. 25 al so expressed other doubts
about el ements of the governnment’s case. (ER 1236, 1238-39).

During a side bar discussion, the court asked whether the
defense woul d stipulate to dism ss Juror No. 25 because she had
three tinmes said that she could not follow the |aw, but the
defense refused. (ER 1258). The governnment warned that defense
counsel had previously asked questions that seened to suggest
"jury nullification," and the court advised the governnent to
object if such a question were asked again. (ER 1259).

Soon thereafter, defense counsel questioned Juror No. 25
before the venire:

[ DEFENSE COUNSEL]: [Y]ou nentioned that you felt
the federal |aws were seriously flawed. Wy is
it you feel that way?

[ PROSECUTOR] : (Qbj ection, Your Honor.
THE COURT: "1l sustain the objection.

[ DEFENSE COUNSEL]: You al so nmentioned that it
woul d be difficult for you to follow the | aw as
instructed by the judge or that - | believe your
words were, it would be hard for you to follow
the court would wish you to. Do you understand
that the court is going to instruct you on the
law but will not instruct you about the decision
that you need to cone to after being instructed
on the aw? Do you understand the difference.

[ PROSECUTOR]: (Qbjection. Msstates the |aw

THE COURT: "1l sustain the objection. You
can attenpt to rephrase the question.

[ DEFENSE COUNSEL]: Do you understand that the
ultimate decision as to whether to find a person
guilty or not guilty is your decision?

15
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JUROR:  You finally said sonmething | can relate

to. | understand conpletely. | believe there is
sonmething called jury nullification, that if you
bel i eve --

THE COURT: No --
JUROR -- the lawis wong --
THE COURT: No. Let ne stop you --

JUROR: -- you don't have to convict a person
That's it.

(ER 1263-64) .

The district court excused the venire. (ER 1264). The
court said it believed that defendant had evoked the response
fromJuror No. 25. (ER 1266 ("you did that")). It had been
clear the juror could not be rehabilitated, but counsel had
asked questions "so close to jury nullification that it's
somewhat surprising.” (ER 1266). Wile counsel asserted he
“sincerely did not see that comng,” the district court
responded, “Counsel, you nust be smarter than that.” (ER 1267-
68). The district court further noted that it "was clear” that
Jury No. 25 "would engage in nullification" if she were kept on
the jury. (ER 1268). The court told the defense that "you
interjected [jury nullification] into play at this point in
time. The question is what should be done."” (ER 1274, see al so
ER 1277-78 (concl udi ng manner of defense questions had raised

jury nullification)).
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The governnment requested that the court use the instruction
given by district court and affirmed by the Ninth Grcuit in

United States v. Rosenthal, 266 F. Supp. 2d 1068, 1085 (N.D.

Cal. 2003), aff'd in part, rev'd in part, 454 F.3d 943, 947 (9th

Cr. 2006). (ER 1275-76). The district court agreed. (ER
1276). Defendant suggested that the court merely instruct the
jurors to followthe law. (ER 1276-77). The district court
rejected this approach given that jury nullification had al ready
"been injected" into case. (ER 1277). Review ng the course of
proceedi ngs, it concluded that it was the defendant had brought
jury nullification before the jury. (ER 1278-79). It was
"[t]oo late"” to nerely instruct the jurors to follow the |law, as
that instruction had been give nunerous tinmes "ad nauseunt for
many hours and there was as juror "indicating that she doesn't
feel she has to followthe law . . . in response to the defense
guestions.” (1d.).
The court gave the following instruction to all the jurors:

Nul lification is by definition a violation of the

juror's oath which, if you are a juror in this

case, you will take to apply the | aw as

instructed by the court. As a . . . juror, you

cannot substitute your sense of justice, whatever

it my be, for your duty to follow the |aw,

whet her you agree with the law or not. It is not

your determ nation whether the lawis just or

when a law is unjust. That cannot be and is not
your task.

(ER 1282).

17



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 36 of 211

The district court then asked each juror whether they could
follow that instruction. Al jurors except Juror No. 25, who
was | ater excused, said that they could. (ER 1283-86).

b. Def endant' s openi ng st at enent

After a jury selection in which there was controversy about
the differences between California and federal |aw on marijuana,
def endant hi ghlighted his connection to California during his
opening statenent. Defendant referred to custoners of the CCCC
as "3000 or so Californians," and referred the CCCC s custoners
five times as "Californians.” (ER 1395). Prospective character
and other wi tnesses were also described as "sone of your fellow
Californians.™ (ER 1399). At the conclusion, the defense told
the jury that it would ask themat the end of the case to find
def endant not guilty and to "send him back to his hone, his
California home. . . ." (ER 1400).

C. The governnent's case

The governnent's evidence focused on defendant's
i nvol venent in the marijuana distribution, manufacturing and
related activities at the CCCC store in Mdrro Bay, California
fromits opening in April 1, 2006 until the execution of the DEA
search warrants on March 29, 2007. The governnent offered two
categories of evidence: (1) surveillance and undercover
operations of the CCCC and its operators over the course of the

conspiracy, as testified to by nmenbers of the San Luis Obispo
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Sheriff's Departnent (SLOSD), and (2) analysis of records,
mari j uana products, and ot her evidence seized from defendant's
home and the CCCC during execution of the search warrants, as
testified to by federal agents.

Wth respect to the first category of evidence, on July 14,
2006, Cctober 5, 2006, and Decenber 21, 2006, SLOSD deputies
over saw purchases fromthe CCCC by a confidential informant of
smal | amount of bul k marijuana, hashish and/or marijuana plants.
(ER 1489-1522). An SLOSD detective tw ce conpl eted undercover
purchases of simlar scope, posing as a store custoner. (ER
1522-39, 1641-60). Deputies al so observed between 50 and 100
custoners | eaving the store, on each of January 23, 2007,
January 24, 2007, and February 14, 2007 during | onger periods of
surveillance. (ER 1417, 1660-70).

There were al so occasi ons when CCCC enpl oyees where
observed distributing the store's marijuana products to people
and places outside the store. On May 11, 2006, the SLOSD
observed enpl oyee John Candel aria distribute a package to a man
on the street outside the CCCC, and |later deliver a shopping bag
fromthe CCCC to a hone associated with the man. (ER 1407-16
1806, 2073, 2078, 2081). On July 12, 2006, the CCCC s security
chi ef, Abraham Baxter, sold three-quarters of a pound of
marijuana for $3,200 to an SLOSD undercover detective and an

informant after first arranging the transaction in a recorded
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phone call the day before. (ER 1457-88, 1574-77, 1582-83; X
3A; CER 758-61). On Decenber 5, 2006, another CCCC security
enpl oyee, Ryan Doherty, was seen two different tines |eaving the
CCCC and distributing marijuana outside the store, including
being pulled over in his car by the SLOSD delivering marijuana
pl ants, which he said he was doing for defendant. (ER 1713-41,
1726-27; GX 41-42; GER 762-63). On February 14, 2007, a CCCC
enpl oyee was seen leaving the CCCC with a small box, which he
sniffed multiple times before mailing it at a post office. (ER
1418-20). Throughout these and ot her SLOSD surveill ance and
under cover operations, defendant was observed frequently
travelling between the store and his hone wth noney or other
itens, or nmeeting with enpl oyees |ike Baxter. (ER 1416-17,
1428- 34, 1539-40, 1650, 1654, 1657, 1660-67).

The governnent's second category of evidence, included
mar i j uana, noney, and records seized at defendant's honme (ER
1746-51; GX 47-51; CGER 764-79), and records, conputer files,
bul k marijuana, hashish, marijuana plants, grow ng equi pnment and
marijuana products like THC oils seized at the CCCC. (ER 1786-
81, 1818-20, 1860-79, 1891-01). Wiile the case agent testified
t hat she had counted 104 marijuana plants seized at the CCCC,
DEA destroyed the rotting plants before the count was
corroborated wth video or photographs. (ER 1883-89, 2232-34).

Accordingly, in the verdict on Count Four, the jury found that

20



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 39 of 211

def endant had not possessed over 100 marijuana plants on the day
of the search, as argued by the governnent, but rather between
50 and 100 plants. (ER 3770).

The governnent offered records seized fromthe CCCC and
summary charts of these records. These showed the store in
possessi on of over 100 marijuana plants at various tines,
pur chases by the CCCC of over 3,000 total plants, and agreenents
with 50-60 custonmers to grow a maxi nrum of over 3,000 total
plants. (ER 1947-73, CGEX 103-106, 108, 111; GER 810-20, 823-
24). CCCC sal es records confirmed by banks records and the
noney sei zed from def endant showed the CCCC sold over $2.1
mllion in products during its operation. (ER 1749-59, 1969-82,
2238-39; GX 50, 112-113, 115; GER 825-70; ER 3737-38). The
government al so anal yzed records of purchases from CCCC
suppliers, and using information about the strains listed on
t hese and ot her docunents, as well as quantity information in
the records, calculated that the conspiracy had invol ved at
| east 153 kil ogranms of bul k marijuana. (ER 1928, 1984-86, 2272-
99; X 165, 167; GER 873-908, 918).

The governnent al so presented evidence of sales to
custoners under 21. This included the specific transactions
charged in Counts Two and Thee with respect to custoner and
enpl oyee Justin St. John. (ER 2007-20). Using custoner files

and related information, along with driver's |icense
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information, it also produced a chart show ng that over the
course of the conspiracy the CCCC had 271 custoners under the
age of 21. (ER 1990-2006, 3778-82). It also showed
surveillance canera footage fromthe CCCC s narijuana sal es room
with excerpts of ten custoners under 21 purchasing marijuana.
(ER 2020, 2052-86; GX 139, 140; ER 3790-3802).

The records also reflected defendant's central role in the
conspiracy including that he signed the store's |ease, that his
name or signature were on many store docunents, receipts for
supply of marijuana, the agreenment forns for grow ng marijuana,
the store bank account, and other material. (ER 1901-10, 1926,
1929- 35, 1937, 1953-55, 1960, 1967-68, 1988, 2263-67, 2283-85;
GX 89, 91, 98, 101, 106, 109, 166, 183, 184; CER 783-88, 792,
798- 805, 814-17, 821-20, 909, 947-1002).

d. Def endant' s case

i Cust oner Beck

Def endant's first wtnesses, Onen Beck, was a CCCC custoner
who defendant offered as a character witness to testify to his
"character for |aw abidingness.” (ER 2021). The governnent
expressed concern that defendant, who was m ssing part of one
l eg, did not have a sufficient foundation to establish
def endant's character within the comunity. (ld.). After
conferring wth defense counsel, the court said that the w tness

was not going to testify about the operation of the store, but
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rat her "defendant's | aw abiding nature.” (ER 2023). The
government said it had noved to exclude witnesses called "solely
for the purpose to show that they were custonmers of the store
and were ill to invoke sympathy" fromthe jury. (ld.). The
court warned the defense that it would strike the testinony if
it turned out that this was the only reason for the testinony.

(ER 2023-24). Defense counsel said that the wi tness was not

ill-1ooking but rather "a handsonme man." (ER 2024). The court
said the witness should "not . . . be testifying about his
condition.” Def ense counsel said that Beck woul d not, adding:
“It's not relevant frankly." (ld.).

Despite these assurances, after sone introductory
guestions, defense counsel asked the w tness, who entered the
courtroom on crutches (ER 2045),3 how he knew defendant. (ER
2026). The witness replied, "[a]bout two years ago | was
di agnosed with bone cancer and ny oncol ogi st at Stanford
University prescribed ne marijuana in order to alleviate ny
synptons. " (1d.).

The court excused the jury. (ER 2027). The court allowed
def ense counsel to make an extensive proffer with the w tnesses

in which the witness' health and nedical treatnent continually

3 After trial, the governnent presented evidence show ng that
Beck typically wal ked on a prosthetic |linb w thout crutches.
(GER 136-38, 161-62).
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arose. (ER 2028-29, 2032-33). Defense counsel represented that
the witness would establish a foundation for defendant's |aw

abi ding nature as a custoner of the store who observed
operations of the store and defendant's conpliance with state
and local laws even for ill custonmers in great need. (ER 2027-
47). As to the operations of the store, the court said that
"the defense is, for lack of a better term hell bent on getting
those itens which the court has already ruled they could not get
into the evidence.” (ER 2034). The initial testinony and
proffer had "made it evidently clear that there are so many

[ Federal Rul e of Evidence] 403 problenms with this witness," and
that Beck's foundation for testinony as to | aw abiding nature as
a custonmer of the store was so limted that the strength of the
testinmony "would be mnimal." (ER 2040, 2044).

The governnent asked for a limting instruction about the
irrel evance of the state | aw and the nedi cal use of marijuana,
but the court said it would strike the testinony and provi de an
instruction at the end of the case. (ER 2036, 2045-46). The
court told the jury to disregard Beck's testinony. (ER 2050).

i Defendant's calls to the DEA

Def endant testified as the next defense witness. He sought
to establish a defense of entrapnent by estoppel based on a
tel ephone call to the DEA. On that topic, defendant said that

in the sunmer or fall of 2005 he fornul ated the idea of opening
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a marijuana dispensary, noting that they were common in
California, but that there were none in his own county. (ER
2355-56). He read two California nedical marijuana statutes,
Proposition 215 and Senate Bill 420, and the text of the l|ater
was admtted into evidence. (ER 2357-63, 2446-49; DX 420; CGER
1011-26). He also read the Tenth Anendnent to the United State
constitution "a couple of tinmes.” (ER 2363-64, 2559). In
addition, he did research on the DEA's website where he said he
| earned that marijuana was illegal and classified in "schedul e

one" as a prohibited drug just like heroin, LSD, "ecstasy," and
on a hi gher schedul e than cocaine. (ER 2364-65, 2557).

Def endant said he then decided to call the DEA. Using his
phone bill as a reference point, he testified that, on Septenber
12, 2005, he called a DEA nunber in Gakland, California to ask
about "their policies regarding nedical marijuana” and was given
t he nunber of a | ocal DEA office near himin Camarill o,
California. (ER 2368-69; DX 421; ER 3701-02). Calling that
second nunber with the sane question, defendant spoke to an
uni dentified man who gave defendant a third DEA nunber in Los
Angel es, California. (ER 2370). Defendant testified that he
called the third nunmber and an unidentified man nunber gave him
a fourth, Los Angeles nunber to call. (ER 2370-71). According

to defendant, he called this fourth nunber and a femal e answer ed

t he phone, "Marijuana Task Force." (ER 2372-73). Defendant
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said he asked the woman, "what you guys are going to do about
all of the medical marijuana di spensaries around the state.”
(ER 2373). Defendant said he was then put on hold until a male
voi ce canme on the phone. (ER 2374). Defendant asked the sane
gquestion ("what you guys are going to do about all of the

medi cal marijuana di spensaries around the state") to the nale
voi ce who, according to defendant, "told me it was up to the
cities and counties to decide how they wanted to handl e the
matter." (1d.). Defendant's testinony continued, as follows:

Q And what did you say in response, if
anyt hi ng?

A Yes. Actually, then I said well, what
if I wanted to open up ny own nmarijuana
di spensary.

Q And did he say anything in response to
your next question?

A Yes. Actually, he seened a bit

perturbed, possibly nay be the word, and he

sl owed his words down to nake sure

understood himand he said it's up to the

cities and counties to decide how t hey want

to handle the matter.
(1d.). Defendant testified that the response by the nale in the
fourth call "made sense” to himbased on his readi ng of
California law and the Constitution. (ER 2378). Defendant
explained in detail that in his interpretation of the |aw, the

Tent h Amendnent provided a mechanismfor the California

| egislature to make nmedical marijuana legal. (ER 2451-55).
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On cross-exam nation, defendant acknow edged that he did
not know the name or title of any of the people he spoke to on
any of the four calls to DEA, nor their job functions, and he
never asked. (ER 2537-43). He was not sure, for exanple,
whet her the people on the first or third calls were
receptionists, and all he knew about the identity of the person
he spoke to on the second call was that the call was to the
| ocal DEA field office. (ER 2538-40). He said that the fenale
on the fourth call answered "marijuana task force" but never
said she was an agent, nor gave hima title. (ER 2542-43). She
never said whether she was a | aw enforcenent officer, and he
never asked. (1d.).

As to the nale voice on the fourth call, who he clai ned
spoke to himabout marijuana di spensaries, defendant admtted:
he never told the man his nane nor was he asked it; he never
said where he lived; he never found out the man's name or wote
it down; he never |earned nor asked the man's title, or gained
any information fromthe call about the man's job position, nor
di d defendant ask if the man was a | aw enforcenent officer. (ER
2542-45, 2576). The person on the phone did not say he had
authority to speak for the DEA and defendant did not ask whet her
t he unnaned man was the only person with whom he needed to

speak. (ER 2565-66). Although defendant kept detail ed records
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of his business, he was unaware of any notes he took of the cal
and did not send a confirmng letter. (ER 2571-72, 2576).

Wth respect to the facts he provided during the fourth DEA
call, defendant admtted that he did not tell the man that he
woul d be growi ng marijuana plants; that he would be selling
hashi sh; that he would be selling marijuana to people under 21
years old; or that his future store would be selling to
t housands of custonmers. (ER 2545, 2548, 2550-51). Defendant
al so never called the DEA back after opening his store including
after he started selling significant anounts of marijuana, when
he started selling marijuana plants, or when he started selling
to people under 21. (ER 2563-65, 2689-90). Defendant assuned
the man on the call had been to a nmarijuana dispensary but,
admtted that he did not know who the nman was. (ER 2548-49).

No one on the call discussed or referenced the typical practices
of marijuana dispensaries. (ER 2549-50, 2552).

During the fourth call, defendant never discussed the Tenth
Amendnent, Senate Bill 420, Proposition 215, his "confusion"
about the of the law, or Schedul e One substances. (ER 2558-63).
There was never reference to what the |aw was, or the words

"l aw' or "legal," and defendant admtted the person on the cal
did not tell himthat marijuana dispensaries were legal. (ER
2555-56 ("Q [T]he person never said it's legal, did they? A

No."), 2559, 2563). Defendant clained he woul d not have opened
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his store if the people on his calls had told himit was not
"okay", but he also admtted that the person on the phone cal
never said it was "okay." (ER 2555, 2568). \When asked by his
counsel if he would have opened the store w thout the
conversation with the DEA, defendant did not answer
affirmatively, but instead said that "he would not have opened
the store if they had told nme not to." (ER 2813). He also
decl ared that he did not "conpletely" rely on his call to the
DEA to determ ne whether his store would be | egal, because he
also relied on his reading of California state | aw and the Tenth
Amendnent. (ER 2568).

iii. Challenges to defendant's reliance on
t he DEA phone cal

During cross exam nati on of defendant, the governnent
chal | enged whet her defendant had reasonably relied on the advice
by the unidentified man on the fourth DEA phone call to be
m sl ed about the legality of his marijuana operation under
federal crimnal |law. Defendant admtted that before and
t hroughout the course of the CCCC s operation he had read nenos,
letters and had communications fromvarious state and | ocal
officials indicating, anong other things, that the use and
di stribution of marijuana was prohibited by federal |aw

regardl ess of California law, that he could be subject to
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federal prosecution, or that the specific activities at the CCCC

violated federal crimnal law. These i ncl uded:

A January 2006 Atascadero report on marijuana

di spensaries stating that federal CSA "prohibits the
possession, cultivation, and di spensing of marijuana
regardl ess of purpose.” (ER 2648-54; GX 177; GER 921-
24) .

A February 28, 2006 nmeno by the Morro Bay police chief
refusing to sign the CCCC s business license
application, which stated that the federa
“prohibition on possession and/or use of marijuana is
still law' and that "following California law will not
protect a person from prosecution under federal |aw"
(ER 2671-81; GX 179; CER 934-36).

A March 2006 Atascadero planning conm ssion report
stating that federal |aw prohibits all marijuana
activities wthout exception, and distribution "even
for nmedi cal purposes” under California |law "coul d
still lead to crimnal prosecutions” wthout nention
of city or county rules. (ER 2655-62; GX 178; GER
925-33).

An April 2006 Atascadero city attorney report on the
current state of the | aw of nedical marijuana

di spensaries indicating that distribution of marijuana
even for medi cal purposes under state |law "could stil
lead to crimnal prosecution” under federal law. (ER
2662-70; GX 185; CGER 1007).

A July 11, 2006 enmail fromthe Mdrro Bay police chief
refusing to sign the CCCC s marijuana plant nursery,
stating that the growi ng and selling marijuana
"violates federal law' even if state law permtted it.
(ER 2683-90; GX 180; CER 937).

A May 16, 2006 county health departnent letter to

def endant refusing to approve the sale of marijuana
browni es at the CCCC because "your business appears to
be illegal under federal law " (ER 2690-95; GX 181;
GER 938- 39).

Def endant did not tell the Morro Bay police chief about his

call to DEA when the chief refused to sign the CCCC business

license wote a neno about the CCCC s violations of federal |aw,

and later refused to approve his nursery permt for simlar
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reason. (ER 2671-88). He also did not tell county health board
of ficials about the DEA s purported advice when interacting with
t hem and when they concl uded his business appeared to viol ate
federal law. (ER 2690-95). Nor did he call the DEA after these
events to see if anything had changed since his Septenber 2005
call. He also did not call the DEA to conplain or seek
clarification after the March 27, 2007 search warrants sei zing
his and his store's marijuana and equi pnent or soon thereafter
when federal authorities sent himthree notices stating they
were seeking forfeiture of over $50,000 in cash seized from him
He did not contest the forfeiture. (ER 2700-08; GX 182; GER
940-46 (three forfeiture notices received by defendant)).

When asked if he felt he could still rely on what he had
| earned fromthe Septenber 2005 DEA phone call after the DEA
raid on his hone and store in March 2007, he said he could not
remenber his thoughts at the tine. (ER 2720). On redirect
exam nation he said he had "always" relied on the DEA call, but
sonetinmes it was nore in the "back of his mnd." (ER 2813).

iv. Defendant's conpliance with | ocal rules

In addition to testifying about his Septenber 12, 2005
calls to the DEA, defendant testified to his efforts to open his
marijuana store after the DEA calls, including prelimnary
efforts in the Gty of Atascadero, and successful efforts in the

City of Morro Bay. This included testinony about his efforts to
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conply with local |aws, such as his obtaining of a business
license and permts fromMrro Bay (which were admtted into
evi dence), his neetings and comruni cations with officials such
as the Morro Bay city attorney and nenbers of the Mrro Bay
Police Departnent, his extensive efforts to conply with each of
t he ei ght provisions of his business |license, and his
understanding that his store "had the blessing of the Gty of
Morro Bay Oficials". (ER 2461-65, 2467-84, 2486-2501, 2713; DX
425, 428-31; CGER 1031-44). Defendant's bol stered his testinony
with testinmony fromboth the mayor and city attorney of Morro
Bay. (ER 2783-2788, 2820-22).

V. Defendant's role in the conspiracy

Def endant testified that he was uninvol ved, unaware, and
betrayed by Baxter's $3,200 sale to an undercover officer, and
di scussed his hiring of Baxter and enploynent relationship as
well as rules and restrictions he had i nposed on Baxter's
activities. (ER 2508-17; DX 478, GER 1044-46). Defendant al so
called two wtnesses who testified that they grew fewer
marijuana plants than listed in their CCCC agreenents. (ER
3009- 18) .

Def endant adm tted to direct involvement and central role
in the CCCC s activities and his know edge of scope of the
CCCC s operations. For exanple, he testified about his role in

how cash was handl ed and marijuana supplies paid, and that he
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prepared the store's forms. (ER 2191). He nonitored or
participating in approving the supply of marijuana plants to the
store and specifically acknow edged participating in several
transactions of plants including as many as 300 plants at one
time. (ER 2748-53 (admtting involvenent in supply to CCCC of
di fferent shipnents of 301, 10, 52, and 44, 141, 95, and 41
marijuana plants); GX 183-84, CER 947-1002). He also admitted
to selling marijuana to custonmers under the age of 21, and to
the specific transactions and quantities reflected on receipts
for the sales that fornmed the basis of Counts Two and Three of
the indictnent. (ER 2753-58).

e. Rebut t al

Speci al Agent (SA) Deane Reuter, a DEA special agent inits
Los Angeles office, Enforcenment Goup 2, testified in rebuttal.
(ER 2825-51). The phone nunber reflected in defendant's phone
records for his fourth call to the DEA on Septenber 12, 2005 was
her nunber, and was at the tine of the call. (ER 2826).
Defendant's third call was to a nunber handled by a
receptionist. (ER 2833). SA Reuter said there was no
"marijuana task force" at her nunber or in her building as task
forces were joint federal -state operations and her office was
federal. (ER 2830, 2854). She did not work in the sane office
as the case agent investigating defendant, and had not | earned

t hat defendant had clainmed to have call ed her phone nunber until
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def endant's openi ng statenent, when soneone called to tell her.
(ER 2852, 2858-59).

Based on her checking office records SA Reuter knew that
she was working on Septenber 12, 2005, and al though not the duty
agent, had been the person in her group working that day with
t he nost experience on nmarijuana cases. (ER 283). She did not
recall any conversation fromthat day, but testified that she
di d answer questions from nenbers of the public and never told
peopl e on the tel ephone that "state or |ocal matters were
relevant to federal |aw' because state or |ocal matters "have
nothing to do with federal law. " (ER 2841-43). Nor did she
know of a situation in which she would have told a nenber of the
public that opening a marijuana store "would be referred to
| ocal officials.” (ER 2843-44). On this point, she noted that
"federal |aw has nothing to do with state and | ocal officials"
and that it did not "matter what state and | ocal officials say
or do." (ER 2844).

She had many tines advi sed people running marijuana stores
how to avoi d prosecution, telling themto "close down your store
or don't open your store.” (ER 2845). She had never personally
gi ven advice to people who wanted to open a marijuana store that
it was a question of state or local |law, and based on her work
with everyone in her enforcenent group, she was not aware of any

group nmenber who woul d give such advice. (ER 2850). At the
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specific tinme of defendant's phone call, all the nenbers of her
group were involved in two on-going investigations of marijuana
stores; one targeting a single store in Los Angeles, and the
other multiple stores in Los Angel es and Northern California.
(ER 2872-77). These investigations |lead to arrests and
prosecutions. (ER 2873-74).
I
ARGUMENT

A THE DI STRI CT COURT PROPERLY ADM TTED PROBATI VE EVI DENCE OF
OVERT ACTS AND ELEMENTS OF THE CHARGED OFFENSE

Def endant clains error in the district court's adm ssion of
a wde variety of evidence which he clains to have been
"inflammatory” and "irrelevant."” This includes testinony and
evi dence regarding: (1) Abraham Baxter's sale of marijuana to an
undercover officer; (2) the transportation and distribution of
marijuana and marijuana plants outside the CCCC by three store
enpl oyees i ncludi ng Ryan Doherty and John Candel aria; (3) video
evi dence and charts regarding the sale at the CCCC of marijuana
to mnors under the age of 21; (4) docunents and evi dence
concerning strains of marijuana sold at the CCCC, and
(5) evidence regarding the total dollar anmount of marijuana
sales at the store and defendant's role in those sales. (ACB

32- 40) .
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All of this evidence was directly relevant to prove the
charges in the indictnent, especially the drug conspiracy set
forth in Count One. That conspiracy had nultiple objects
i ncl udi ng possessing with intent to distribute marijuana and
THC, growi ng marijuana plants, and distributing marijuana to
peopl e under the age of 21. (CER 113). It included specific
al | egations about the total quantity of marijuana and marijuana
pl ants involved in the conspiracy, marijuana distribution inside
and outside of the confines of the CCCC, the total sales of
marijuana products at the CCCC, and the nunber of m nor
custoners at the CCCC. (ER 438-44; GER 114-16). Several of the
acts defendant seeks to exclude as sonehow prejudicial to him
were specifically listed in the indictnment as overt acts.

Def endant never noved to strike these or other parts of the
indictnment. The evidence probative of these offenses, acts, and
all egations were highly relevant to show defendant's guilt of
the charged crinmes. Defendant's undevel oped argunents fail to
clearly specify how this probative evidence was "infl ammat ory"
and unfairly prejudicial under Rule 403 or otherw se. Viewed
properly, the adm ssibility of this evidence is straight-forward
and defendant's argunments unfounded.

1. St andard of Revi ew

Evidentiary rulings are reviewed for abuse of discretion

and will be reversed if [they lie] beyond the pale of reasonable

36



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 55 of 211

justification under the circunstances. United States v. Hollis,

490 F.3d 1149, 1152-53 (9th G r. 2007) (quotation omtted).
Trial judges have "w de discretion” in determ ning whether

evi dence is rel evant. United States v. Alvarez, 358 F.3d 1194,

1205 (9th G r. 2004). Preserved errors are reviewed for
harm essness and will be reversed only if the error nore likely

than not affected the verdict. United States v. Mrales, 108

F.3d 1031, 1040 (9th Cr. 1997) (en banc). Were defendant did
not object at trial, or where defendant asserts a different
basis for his objection on appeal than that asserted at trial,

reviewis for plain error. United States v. Chung, 659 F.3d

815, 833 (9th Cr. 2011). Plain error is reversible only where
there was (1) error, (2) that was plain, (3) that affected
substantial rights, and (4) that seriously affected the
fairness, integrity, or public reputation of the judicial

proceedings. United States v. Gonzal ez-Aparicio, 663 F.3d 419,

428 (9th Cr. 2011).
Even if not raised by the governnment below, this Court may
affirmthe district court on any basis supported by the record.

United States v. Lenus, 582 F.3d 958, 961 (9th G r. 2009).

2. Rel evance in Conspiracy Cases

Evidence is relevant if it has it has "any tendency to nake
the existence of an elenent of a crime slightly nore [or |ess]

probable than it would be w thout the evidence" Jackson v.
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Virginia, 443 U.S. 307, 320 (1979); Fed. R Evid. 401, 402 need
not be conclusive or even strong evidence of a fact to be
proved; rather, all that is required is a "tendency" to

establish the fact at issue. United States v. Curtin, 489 F.3d

935, 943 (9th Cr. 2007). Under Federal Rule of Evidence 403,
rel evant evidence nay be excluded if its probative value is
substantially outwei ghed by the dangers of unfair prejudice,
confusion of the issues, msleading the jury, undue del ay, waste
of time, or needl ess presentation of cunulative evidence. Fed.
R Evid. 403.

When a defendant is charged with conspiracy, evidence
tending to show the existence of a conspiracy is adm ssible even

t hough such evi dence does not inplicate defendant. United

States v. Vega-Linon, 548 F.2d 1390, 1391 (9th Cr. 1977). Once

a conspiracy is established, the governnment need only present
evi dence of a "slight" connection between a defendant or a co-

conspirator and the conspiracy. United States v. Stauffer, 922

F.2d 508, 514-15 (9th Gr. 1990); United States v. Crespo De

Ll ano, 838 F.2d 1006, 1017 (9th Cr. 1987). Every nenber of a
conspiracy need not know every other nenber nor be aware of al

acts commtted in furtherance of the conspiracy. E.g., United

States v. Escalante, 637 F.2d 1197, 1200 (9th C r. 1980). Under

Pinkerton v. United States, 328 U S. 640 (1946), a defendant is

liable for acts conmtted in furtherance of the conspiracy, so
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| ong as they were reasonably foreseeabl e consequences of the

conspiracy. United States v. Alvarez-Val enzuela, 231 F.3d 1198,

1202 (9th G r. 2000).

Mor eover, when the governnment seeks to offer evidence of an
overt act in a conspiracy involving a defendant, this Court has
instructed that the link between the evidence and the overt act

is for the jury, not the court to determne. United States v.

Di cesare, 765 F.2d 890 (9th G r. 1985), as anended, 777 F.2d 543
(9th Cir. 1985). 1In Dicesare, the defendant argued that the
district court erred in denying his notion to strike evidence
that was admtted against himfroma drug seizure involving a
co-conspirator. |d. at 899-900. The defendant clained an

i nsufficient connection between himand the seizure. 1d. This
Court rejected the argunent because the overt acts were charged
in the indictnent and "the exi stence of separate conspiracies is
a question of fact, not of law, to be determined by the jury. A
def endant need not participate in all phases of a conspiracy to

be part of a single conspiracy.” I1d. (internal citations

omtted); see also United States v. Bibbero, 749 F.2d 581, 587

(9th Cir. 1984) ("A single conspiracy nmay involve severa

subagreenents or subgroups of conspirators.").
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3. The Court Did Not Err in Admtting Evidence of CCCC
Enpl oyee Abraham Baxter's Marijuana Sal e

Def endant argues that CCCC security chief Abraham Baxter's
July 12, 2006 sale of $3,200 worth of diesel marijuana to | aw
enf orcenment shoul d have been excl uded because there was no
evidence of a "link" between the transaction and defendant.
(ACB 35).

As a threshold matter, defendant wai ved this argunent at
trial. A defendant or counsel waives an assertion of error when
he relinquishes it knowingly or intentionally, or where he

causes or induces the error. United States v. Perez, 116 F. 3d

840, 845 (9th Cr. 1997) (en banc). The July 12, 2006 sal e was
charged in the indictnent as a specific overt act of the
narcotics conspiracy in Count One. (ER 442 § 18; CER 115 § 7).
Def endant filed a short in |limne notion seeking to exclude the
transaction. (CR 102). The governnent opposed in part based on
D easare. (CR 111; GER 43-45). In its tentative ruling, the
district court reasoned the event was adm ssible under Rul e 4083.
(ER 40). During argunment on the notion, defendant counsel
admtted the evidence was adm ssi bl e:

| think the governnent does nake some good

points. [T]lhey allege it in the Indictnent, and

that's the conspiracy they want to prove. |

don't like it. | don't see what their argunent

really are, but |I guess | would have to concede

that they do have a right to put on evidence to
support it.
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(ER 696-95). On hearing this, the district court denied the
notion, adopting its tentative opinion, and stated it would
permt the evidence. (ER 696). Defendant know ngly abandoned
the argument, and it is thus waived. Perez, 116 F.3d at 845.°

Even if not waived, the issue is directly controlled by
Dicesare. As in that case, the governnent charged defendant in
a narcotics conspiracy that included evidence of a narcotics
sei zure to which defendant clainmed no connection. Here, the
charged conspiracy included distribution of marijuana outside
the confines of the CCCC as well as inside. As in Dicesare, it
was proper for the jury, not the court, to decide whether the
di sputed transaction was part of the charged conspiracy.

Al ternatively, there was nore than sufficient evidence
tending to show defendant's connection to the Baxter
transaction. The deal took place on a day defendant was working
for the CCCC and Baxter made reference to the diesel marijuana
comi ng fromdefendant's store, and said he could get other

products fromthe store. (ER 1484-85, 1582-83, 1902-08; GX 3A,

* Two days | ater, defense counsel said it would renewits

obj ection because it tenporarily appeared that the governnent
woul d proceed to trial on an indictnent excluding the overt acts
regardi ng Baxter based on the governnent's m staken belief that
the transaction had sonmething to do with defendant's then-
undi scl osed defense. (See ER 1315-17). That proposal was |ater
dropped, and the case proceeded using an indictnent with the
Baxter overt acts. (ER 602 f 7; GER 115 | 7). The defense never
changed its view that the evidence was perm ssible in those

ci rcumnst ances.
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91; CER 760, 792) The diesel strain of marijuana Baxter sold
was in frequent supply at the CCC including at the tinme of the
deal , and defendant personally signed for paynent on sone of the
di esel supply. (ER 1936-40; GX 101-02; CGER 804-09). 1In addition
to the transaction itself, SLOSD had observed Baxter and

def endant toget her doing store business. (ER 1428-34, 1539-40
(defendant arrives with noney backpack to store then joined by
Baxt er unl oadi ng | arge cardboard box fromhis vehicle), 1654,
1657 (defendant, Baxter, and third enpl oyee tal ki ng during
under cover buy). There was al so evi dence showi ng cl ose |inks
bet ween Baxter and defendant with respect to the marijuana
distribution activities at the store, including that: defendant
personal ly interviewed and hired Baxter, and knew about his six
prior crimnal m sdeneanors convictions including for burglary,
possessi on of a deadly weapon, two batteries, and vandal i sm
before he hired him (ER 2724-28; DEX 478; GER 1044); that the
two worked together nost days the store was open in sane room a
few feet away, both very close to the store's supply of
marijuana (ER 1790, 2729-31; GX 89; GER 783-88); that Baxter
was frequently in the marijuana sales roomand woul d soneti nes
be in the "breakdown area" of the store where large quantities
of marijuana were prepared for distribution (ER 2742, 2745,
2747-48); and that defendant advanced salary to Baxter. (ER

1975, 2496-97; GX 112; GER 826).
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G ven this evidence, defendant's claimthat that the
government did not show sufficient evidence that Baxter and his
activities had the necessary "slight" connection to the charged
conspiracy to be adm ssible |acks nerit. Stauffer, 922 F.2d at

514-15; Crespo De Llano, 838 F.2d at 1017.

4. The Court Did Not Plainly Err In Admtting Evidence
that the Conspiracy |Included Marijuana Distribution
Qutside the Store by O her Enpl oyees

For the first time on appeal, defendant chall enges the
adm ssion of evidence showing the distribution of marijuana
outside the confines of the CCCC by defendant's enpl oyees
Doherty, Candel aria, and the unknown enpl oyee who delivered a
marijuana box to the post office. (AOB 36-38). Each of these
actions was directly probative of the narcotics conspiracy and
sufficiently linked to it.

Prelimnarily, it is worth enphasi zing that all these
activities were conducted by enpl oyees of defendant’'s marijuana
during their period of enploynent. (ER 1418-19, 1902-10; GX 89-
92; CGER 783-94). They were observed during or at the end of
store hours, and the observation of each enpl oyee began at the
CCCC itself. Gven that defendant hinself hired the store's
enpl oyees (ER 2721, 2724, 2727), and that the store distributed
marijuana, there is a solid connection to the charged narcotics

conspiracy on this basis al one.
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Doherty's transactions also had a clear link to the
conspiracy and defendant. First, Doherty left the CCCC and
drove to nmeet a pickup truck. He drove in tandemw th the
pi ckup to the parking ot of a retail store where he handed a
small brown bag to the driver of the truck before returning to
the CCCC. (ER 1713-22, 1726-27). Later that evening, Doherty
left the CCCC with two brown shopping bags which he put in his
car and drove away with until he was pulled over by an SLOSD
deputy for a traffic violation. Doherty's brown bags contained
three marijuana plants with a receipt fromthe CCCC attached.
(ER 1722-41; GX 41-42; GER 762-63). Doherty told an SLOSD
officer that he worked at the CCCC, and, as a favor for the
owner of the CCCC, he was bringing the plants to a grower who
was going to grow marijuana and distribute it to the store.
Doherty was rel eased and drove with the marijuana plants to a
residence in San Luis Qoispo. (ld.).

The delivery of three marijuana plants was specifically
charged in the indictnent. (ER 442 § 25). As with the Baxter
transaction, Dicesare controls and for that reason al one
defendant's argunent fails. Further, the plants were carried in
two of the store's shopping bags and had a recei pt attached.
Doherty's statenent that he was meking the delivery for
defendant to a CCCC grower nakes the event relevant to prove a

conspiracy to grow marijuana plants, as charged in the
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i ndi ctnment, and defendant's connection to this conspiratori al
object. It also further ties his earlier distribution at the
parking lot to the conspiracy and defendant. (ER 1713-22, 1726-
27).

Candel aria's activities on May 11, 2006 took place directly
outside the marijuana store where he nmet a man who had just |eft
the CCCC. (ER 1408-11). After a short conversation with the
man, Candel aria | ooked back and forth to observe the area and
then gave the man a small brown bag (consistent with the bags
used for smaller purchases at the store) frominside his jacket.
(ER 1411-13). At the end of the day, Candelaria took a brown
shoppi ng bag (consistent with the bags used for |arger purchases
at the store such as marijuana plants |ike Doherty's three
plants) and drove it to a house at the addresses where the sane
man's car was regi stered, and where Candel ari a brought the
shopping bag to several other nen inside. (ER 1407-16, 1806,
2073, 2078, 2081). Like Doherty, Candelaria distributed
packages simlar to those used by the store for its marijuana
custoners whi ch strengthened the connection established by his
enpl oynment, the proximty of events to the CCCC, and the fact
that Candel aria had signed for purchases of plants at the store.
(ER 1949-52; GX 106, 184; GER 814, 964-65).

In the last transaction, on February 14, 2007, a man known

to a SLOSD surveillance officer as an enpl oyee, but otherw se
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unidentified, was seen leaving the CCCCwith a small box, which
he sniffed nultiple tines before nmailing it at a post office.
(ER 1418-20). It is reasonable to infer that the enpl oyee was
insuring that marijuana odor in the package was masked before he
delivered to the post office and returned to the CCCC. His
activities thus tend to show he was engaged i n CCCC busi ness.
Wil e these events only invol ved apparently snal
quantities of narcotics, as they were spread out over the length
of the conspiracy, they showed the continuous operation of the
CCCC. The SLOSD surveillances and undercover observations such
as theses and the Baxter transaction also corroborated the
CCCC s historical records seized by the DEA, show ng that they
reflected actual marijuana transactions in |arge amounts. (See
ER 3080 (governnent closing argunment that jury could consider
Baxter and Doherty transaction in making drug quantity
determ nation)). They are thus relevant to the case.
5. The Court Did Not Plainly Err in Admtting Direct and

Summary Evidence of Sales to Custoners Under 21 Years
of Age

Def endant asserts error in the adm ssion of two pieces of
evi dence the governnent offered regarding sale of marijuana to
mnors: (1) video footage fromthe CCCC s security caneras of
custoners under 21 purchasing marijuana, and (2) a chart
sumarizing visits to the store by custonmers under 21 during the

mont h of March 2007. (AOB 36-38). Defendant suggests that the
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evi dence unfair because it tended to show that marijuana sal es
at the store were for recreational drug use rather than nedical
purposes. (ld.).

Both fornms of evidence were offered during the testinony of
t he DEA case agent. The video evidence was 13 excerpts (lasting
a total of about 20 to 25 minutes) taken from9 and 1/2 hours of
security camera video of the CCCC s nmarijuana sales room from
m d- March 2007 to March 29, 2007. (ER 2064-67). The excerpts
depi cted specific sales by store enployees to 10 different
custoners, identified by the case agent as under 21 at the tine
of the sale. (ER 2064-79, 3199). The case agent narrated over
the playing of the video footage, identifying -- based on her
review of various records -- the nane and age of the custoner as
wel | as the nanme of the enployee selling them marijuana, and
whet her the enpl oyee was over the age of 18 at the tine. (ER
2064-79). The chart, governnent's Exhibit 140, was a sunmary
spreadsheet reflecting the case agent's review of mnor sales
for the entire 9 and 1/2 hours of sales room canera footage from
March 2007. (GX 140; ER 3797-3802). Exhibit 140 was derived
entirely fromanother chart, Exhibit 139, which listed
chronologically the day and tine of each sale to a person under
the age of 21 as reflected on the canera footage and sign-in

sheets at the store. (ER 2057-61; GX 139; ER 3789-95). Exhibit
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140 sorted Exhibit 139 in order of the nane of the custoner
rather than the tine of the sale. (ER 2081).

Def endant s never objected to the video excerpts on the
basi s he asserts now. |Instead, he objected on privacy grounds
for the custonmers (not asserted on appeal), and made one
unspecified Rul e 403 objection to a specific portion of the
vi deo. (ER 2064, 2066, 2069, 2070, 2080). Defendant did raise a
Rul e 403 objection to Exhibit 140 on the ground that the total
nunber of sales to individual mnors was "irrelevant," but did
not mention the recreational use of marijuana, nor did he object
on anything other than his abandoned privacy grounds as to
Exhi bit 139, fromwhich Exhibit 140 was derived. (ER 2059,
2083). Reviewis for plain error, and there was no error.

The narcotics conspiracy at issue included as an object the
distribution of marijuana to persons under the age of 21, in
violation of 21 U S.C. 8 859. (GER 113). The indictnent also
i ncluded a specific allegation that defendant and CCCC enpl oyees
sold marijuana and THC products to "approxi mately 281 different
i ndi vi dual s" under the age of 21, as well as two specific counts
of aiding and abetting in the sale of marijuana to mnor and
store enpl oyee, Justin St. John. (CER 115).

The video footage was relevant to establish the conspiracy
to violate 21 U.S.C. 8§ 859 and was al so circunstantially

rel evant to the charges concerning St. John who was seen
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distributing marijuana plants in sonme of the video excerpts.
(ER 2067-69, 2077). It also was probative of defendant's
participation in the distribution of marijuana to those under
21, for defendant was seen on the video during one of the sales.
(ER 2069).

Def endant cl ainms that the evidence was not necessary
because the governnent already had introduced a chart listing
each store custoner under the age of 21. (See ER 1998-2006; GX
116; ER 3778-82). Yet that chart, Exhibit 116, was based on
each custoner's first visit to the store and was not typically
based on proven evidence of a specific sale of marijuana to the
custonmer. (ld.). By contrast, the video clearly reflect
specific marijuana sales and with nore evidentiary wei ght than
hi storical records. Unlike the charts, the video al so showed
evi dence regarding the specific enployees who were distributing
marijuana in order to prove that they were over 18 years old at
time, a required element of 21 U. S.C. § 859. (ER 2068-69); see

United States v. Durham 464 F.3d 976, 980-81 (9th Cr. 2006).

Exhi bit 140, showed, as did Exhibit 139, that the sales
reflected in the video excerpts were not isolated events, nor
limted to a small portion of March 2007. Rather, given the
pattern of repeat visits reflected in the chart, the evidence
tended to prove that the sales to mnors were part of a | onger,

extensive conspiracy to violate 8§ 859.
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Al t hough none of the custoner's looked ill, there was no
reference to this or to the recreational use of marijuana during
testimony or argunent, nor in any objection by defense counsel.
(See ER 2064-79, 3072-73 (governnent closing argunent that video
was evi dence of "object of conspiracy” in Count One that

def endant "distributed to individuals under 21.")). In fact,

there is no "use" depicted in either type of evidence, nerely
distribution. Gven the probative value of the evidence to the
charged crinmes, the district court did not abuse its "w de
discretion” in admtting this material. Alvarez, 358 F.3d at
1205.

6. The Court Did Not Err in Admtting Evi dence Concerni ng
Strains of Marijuana at the CCCC

Def endant al so chal |l enges two pieces of evidence at trial
concerning the different strains of marijuana at the CCCC. (1) a
reference to the strain "AK-47" on a price board, and
(2) Governnment's Exhibit 100, a chart found at the store that
depi cted various strains of marijuana, grow ng information, and
the "type of high" associated with the type of marijuana. (AOB
36-37). The challenged references were trivial to the
proceedi ngs, and the evidence not unfairly prejudicial.

The brief reference to "AK-47" brought no objection, and
can be readily dismssed. It occurred while the case agent was

testifying as to the relationship between price and quantity of
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marij uana on Exhibit 56, a photograph of a price list that had
been found hanging in the marijuana sales roomof the CCCC. (ER
1814-16; GX 56; GER 781). During the testinony, governnent
counsel referenced the first four strains on that |ist:

Q And what was the pattern again?

A:  One gram was about $20, three-and-a-half grans

ranged about $50 give or take, and 14 grans is around
$200.

Q [ Algain, these are strains you either sawin the
records or at the store itself, nebula, strawoerry
cough, TW AK47?

A Yes

Q And those are strains of regular nmarijuana?

A: Sone of those are shortened, but yes.

(ER 1816; GX 56; CER 781). There was no highlighting of the
supposed "violent" nature of the strain, nor reference to it in
any argunent, and no plain error in admtting the rel evant

testi nony.

Governnent's Exhibit 100 conbined three simlar charts of
marijuana strains, and was found by the DEA in the marijuana
sal es roomof the CCCC. (ER 1935-36, 3724-32 (Exhibit)).

Def ense counsel objected to its adm ssion, arguing under Rule
403 that the exhibit's references to the "type of high" for each
strain was unfairly prejudicial. (ER 1924). The court found
that any prejudice in the references to the "high" did not

substantially outweigh the docunent's probative because it
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showed which strains were growing at the CCCC, and hel ped to
differentiate the various strains, which the district court said
it had not previously understood itself. (ER 1924-25).

The district court's reasoning was sound and within its
di scretion. The docunent was probative not only for the reasons
the court specified, but also because it had informtion and
handwiting probative of the CCCC s efforts to grow marijuana
(ER 3724-26, 3728-31 (describing "weeks to grow each strain")),
and because it assisted the case agent in determ ning which
strains were grown at the store. (ER 1935-36). Strain
informati on was al so useful to calculate the total qualities of
marijuana at the CCC. (ER 1928, 1984-86, 2272-99). On the
ot her hand, the governnment did not reference the "type of high"
in testinmony (id.), nor is it unfairly prejudicial for a jury in
a narcotics case to see reference to the fact that marijuana has
sone narcotic effect.

7. The Court Did Not Err in Admtting Evidence Regarding

the Total Amount of Marijuana Sal es at the CCCC and
Def endant's Connection to those Sal es

The district court did not abuse its discretion in
adm tting evidence about the financial aspects of the CCCC such
as the total sales, and defendant's control of the store's bank
accounts and cash. (See AOB 38-39). This evidence was probative
of the quantities of marijuana involved in the charged

conspiracy and defendant's role and invol venent in that
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conspiracy, and the court properly limted any potenti al
prejudicial effect of this evidence.
As an overt act in Count One, the indictnment alleged that
between April 2006 and March 29, 2007 defendant and his
enpl oyees sold $2.1 mllion worth of marijuana and THC products.
(GER 115 § 3). Prior to trial, on multiple grounds, the
government noved to exclude a defense financial expert who
purported to show t hat defendant made | ess than $100, 000 in
profit fromhis operation of the CCCC. (CR 108; ER 564-89).
Def endant argued such testinmony was necessary to rebut the
notion that he becane wealthy fromthe store, and because the
governnment's all eged sales figure was incorrect. (ER 592).
The court held that the total sales figure charged in the

i ndi ctment was relevant to prove the scope and | ength of the
conspiracy and the quantity of marijuana sold, and that
defendant's financial expert,

shoul d be able to offer testinony to denonstrate

that the $2.1 million figure is incorrect . . .,

but there is no need for Defendant to attenpt to

of fer evidence to the jury as to whether or not

t he di spensary's operation made hima weal t hy

man. |f defendant is concerned about prejudice

as to this point, he can propose a reasonabl e

[imting instruction.
(ER 38; see also ER 630, 710).

Def endant never sought a limting instruction when the

governnent introduced its evidence. The governnent proved the
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total sales figure by adding CCCC daily sales reports as
corroborated by bank account records and the cash found in the
backpack at defendant's home which matched daily sal es reports
found in the backpack. (ER 1749-59 ($27,328 in cash found in
def endant's backpack reflected daily sales reports in backpack);
ER 1969-1982; GX 50, 112-13, 115; GER 768-76, 825-69; ER 3737-
38). Defendant chose not to call his expert to challenge the
governnent's sales figures, but defendant was allowed to go
through his store's sales reports at length to explain his view
of their meaning to the jury. (ER 2482-99). The governnent
made no reference to whet her defendant nmade a profit, and the
parties redacted the indictnent sent to the jury to renove al
reference to profits. (See CER 110). During closing argunent,
t he governnent argued that the total sales figure supported the
gquantity of marijuana involved in the conspiracy. (ER 3080-82).
Def endant does not directly challenge the court's ruling on
its expert, but argues that he was unfairly prejudiced by the
adm ssion of a check that defendant wote to hinself on the
store's bank account, which DEA found in the backpack seized at
his hone along with $27,328 in cash. (ER 1759). This argunent
is grounded on the msleading statement that the district court
"refused to redact” the check. (AOB 39). At defendant's
request, the court did redact the $15, 000 amount on the check,

but left reference to the fact that the check was witten to
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def endant because it was probative for show ng that defendant
"controlled the account." (ER 1759-63; GX 51, GER 778).° Later
inthe trial, during testinony of the IRS agent, another copy of
t he same check was received into evidence wth the anount
redacted, but with defendant's endorsenent to hinself remaining.
Def endant did not object. (ER 2266-67, GX 161; GER 871-72).

The I RS agent stated that defendant's endorsenent on the check
showed his control over the CCCC s account. (ld.). Defendant's
failure to object at this later tinme appears to have forfeited
his claimthat the nere fact that the check was witten to

def endant when defendant's nanme was on the account. In any
event, the fact that defendant wote checks on the account,
including to hinself, is nore probative of his control and use
of the account than his nmere nane on it.

Def endant al so references the fact that during closing
argunent the governnent discussed the cash seized from
defendant's house. (AOB 39). Yet those references were not to
show t hat defendant had nmade a profit, but to prove that the
sales reports relied on by the case agent were corroborated by
the cash found in defendant backpack. (ER 3079-80). The

government al so used evi dence of the noney found in defendant's

° Defendant's Excerpts of Record has the unredacted check,
Governnment's Exhibit 51. (ER 3717). A copy of the exhibit as
it was received into evidence, with redaction of the amount, is
in the Government's Excerpts of Record. (GER 778).
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house along with the sales reports there, and the vi deotape of
def endant controlling the store's cash resister, to show that
def endant had knowi ngly joined the conspiracy, a required

el ement of Count One. (ER 3079-80).

In sum defendant's control over that noney through his
control of bank accounts and cash was not used to show that he
becanme weal thy, but that he had a central role in that
conspiracy and that he should thus be held responsible for the
all of the CCCC s marijuana sales. There was no error.

8. Any Hypot hetical Error WAs Harnl ess

Even if the district court had excluded sone of all of this
evidence, it would not have affected the verdict. Morales, 108
F.3d at 1040. Though the evidence was probative it represented
only portion of the governnment's affirmative evidence.

Mor eover, defendant hinself would eventually admt the el enents
of the charges against him (ER 2748-58; see al so ER 337-38).
Nor has defendant articul ated any unfair prejudice that

underm nes confidence in the verdict. Defendant suggest that
the evidence unfairly rebutted his entrapnent by estoppel
defense by countering his "strict conpliance with local rules,"
and his "reasonable reliance on the DEA phone call."” (AOB 36,
38). Yet the challenged evidence was offered in support of

all egations in an indictnment returned | ong before defendant

di scl osed his defense, presented primarily in the governnent's
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case-in-chief, and defendant proposed no limting instructions.
Finally, the jury clearly was not inflamed, as shown by the fact
that it determ ned the governnment had not net its burden of
showi ng nore than 100 marijuana plants seized during the search
of the CCCC, as charged in Count Four

B. DEFENDANT' S ENTRAPMVENT BY ESTOPPEL DEFENSE WAS | NVALI D AS A

MATTER OF LAW AND TH S COURT SHOULD AFFI RM ALL RULI NGS ON
THE DEFENSE ON THAT BASI S

Def endant clains error in sone of the district court's
evidentiary rulings and jury instructions regarding his
entrapnent by estoppel defense. (AOB 20-32, 43-57). As set
forth further below, the district court was correct in those
evidentiary rulings and instructions. However, as a threshold
matter, this Court should affirmon the i ndependent basis,
contrary to the district court's conclusion, that the entrapnent
by estoppel defense was invalid as a matter of |aw, because
def endant presented insufficient evidence to establish a prim

faci e case. Lenus, 582 F.3d at 961. The defense never should

have been presented to the jury.

1. St andard of Revi ew

A district court may preclude a defense if the defendant

fails to make a prina facie showi ng of a reasonabl e inference as

to each el enent of the defense. See United States v. Moreno,

102 F.3d 994, 997 (9th G r. 1996). \Wether a defendant has nmade

a prima facie case of entrapnent by estoppel defense is a
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question of law reviewed de novo. United States v. Brebner, 951

F.2d 1017, 1024 (9th Gr. 1991). Wiether a jury instruction

adequately covers a proffered defense is reviewed de novo. See

United States v. Mirsette, 622 F.3d 1200, 1201 (9th Cr. 2010),

but if the instruction fairly and adequately cover the el enents
of the defense, the precise formulation of the instruction is

revi ewed for abuse of discretion and harnl essness. See United

States v. Wodley, 9 F.3d 774, 780 (9th Cr. 1993).

2. Def endant Failed to Meet His Burden of Establi shing
Several Required Elenments of Entrapnent by Estoppel

Ent rapnment by estoppel is a "narrow exception to the
general rule that ignorance of the lawis no excuse." United

States v. Spires, 79 F.3d 464, 466 (5th Cr. 1996); United

States v. Eaton, 179 F.3d 1328, 1332 (11th Gr. 1999). It is

the “unintentional entrapment by an official who m stakenly

m sl eads a person into a violation of the law.” United States

v. Ramrez-Val encia, 202 F.3d 1106, 1109 (9th Gr. 2000). The

defense "rests on a due process theory which focuses on the
conduct of the governnent officials rather than on s defendant's

state of mnd." Brebner, 951 F.2d at 1025; United States v.

Smth, 940 F.2d 710 F.2d (1st G r. 1991) (same); Spires, 79 F.3d
at 466 ("The focus of the inquiry is on the conduct of the
government not the intent of the accused."). It is the

obj ective circunstances, not the defendant's subjective
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m sunder st andi ng, that controls. United States v. Lansing, 424

F.2d 225, 226 (9th Cr. 1970) (defense inapplicable where based
on showi ng that "defendant was as a subjective nmatter m sl ed,
and that the crinme resulted fromhis m staken belief."); accord

United States v. Burrows, 36 F.3d 875, 882 (9th Cir. 1994).

“A def endant has the burden of proving entrapnent by

estoppel.” United States v. Batterjee, 361 F.3d 1210, 1216 (9th

Cir. 2004). To carry that burden, the defendant “nmust show that
(1) an authorized government official, enpowered to render the
cl ai med erroneous advice, (2) who has been nade aware of all the
relevant historical facts, (3) affirmatively told [the

def endant] the proscribed conduct was permssible, (4) that [the
defendant] relied on the false information, and (5) that [the]

reliance was reasonable.” United States v. Schafer, 625 F. 3d

639, 637 (9th Cr. 2010) (quoting Batterjee, 361 F.3d at 1210).
The defense is also unavailable if the defendant was “put on
notice to make further inquiries” as to the legality of his
conduct. Lansing, 424 F.2d at 227.

Here, as a matter of |law, defendant did not satisfy the
second, third, fourth, or fifth elements of the defense, and
each failure provides an independent basis for the court to
affirmthe district court's other rulings on the defense. In
anal yzing the el enents of entrapnent by estoppel, for

ef ficiency, the government will al so address defendant's
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chal l enges to the court's jury instructions on sone of el enents.
Specifically, it will address defendant's argunment on the jury
instructions on the second and third el enments of the defense
concerning (a) historical facts, and (b) affirmatively

m sl eadi ng statenents, (AOB at 47-51), and his rel ated argunent,
as part of the historical facts analysis, that the defense
shoul d have been applied to Counts Two and Three. (AOB 51-54).

3. Def endant Did Not Provide Sufficient Facts about H's
Crinmes in H's Short Phone Call to the DEA

Def endant failed to establish entrapnment by estoppel's
second el ement -- that defendant nmade the unidentified man on
the phone aware of "all the relevant historical facts."
Batterjee, 361 F.3d at 1216. It is inproper to bind the
government to its erroneous advice unless the governnent
of ficial has been nade aware of all the necessary information

prior to its erroneous statenent. United States v. Triana, 468

F.3d 308, 317-18 (6th Cr. 2006); United States v. Trevino-

Martinez, 86 F.3d 65, 70 (5th Cr. 1996). As the Second Circuit
has expl ai ned, the question as to this factor is determ ned by
conparing the disclosed facts to those in the indictnent.

United States v. Gffen, 473 F.3d 30, 42 (2d G r. 2006) (no

entrapnment by estoppel where defendant "did not disclose the

conduct alleged in the indictnment").
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Here, the district court properly recognized that defendant
had not nmet this standard with respect to his disclosure that he
woul d be selling to mnors under the age of 21, an offense set
forth in a separate statute, 21 U S.C. 8 859, and in separate
counts fromothers in the indictnent. (ER 2414-16, 2971-72);

see Giffen, 473 F.3d 30, 42. Yet the court should have gone

further, and excluded the whol e defense on this ground.

Def endant did not communi cate to the governnent the nost basic
facts set forth in the indictnment -- his own name and identity,
his location or the location of his future store, or when and
how it would operate. He also did not discuss grow ng marijuana
pl ants, selling hashish -- both objects of the conspiracy in
Count One -- or give any idea of the large size or scope and
duration of his operation with several thousands of customers
and mllions of dollars in revenue.

Fundanental |y, defendant's comuni cation to the DEA was far
too limted and hypothetical to fairly bind the governnent to
its response. Were this Court has found entrapnent by estoppel
vi abl e, a defendant engaged in a specific transaction or began
an active course of potentially crimnal conduct. See
Batterjee, 361 F.3d at 1212 (purchasing a firearmfromstore);

United States v. Tall nadge, 829 F.2d 767, 769-71 (9th Cr. 1987)

(sane); United States v. Cegg, 846 F.2d 1221, 1222-24 (9th G

1988) (transporting weapons); United States v. Timmns, 464 F.2d
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385, 386-87 (9th Cr. 1972) (applying for conscientious objector
status to local draft board). That posture gives concrete
context to the information provided by the defendant, and the
government fair warning that it was dealing wth something real
with potentially inportant consequences to its advice. Here,
defendant's short, anonynous "what if" hypothetical telephone
guestion provi ded no such noti ce.

Def endant makes two contrary argunents in his brief.
First, he clainms for the first tine on appeal that the district
court should have instructed the jury the defendant could
prevail even if he did not tell the DEA "every fact that m ght
potentially be relevant to the | awful ness of his conduct.” (AOB
47-49). Defendant does not articulate what alternative
i nstruction should have been provided, but it is sufficient to
say that that his argunent is contrary to the case | aw above
requiring a defendant's to disclose "all" relevant facts about
his crine. 1In any event, the argunent is waived, for defendant
himsel f, in his proposed jury instruction on this elenent, asked
the district court to instruct that what was required was for

def endant to nmake the governnment aware of "all the rel evant
facts.” (ER 1594-95 (citing Batterjee)).

Second, defendant argues that a DEA agent he spoke to
during his phone call would know what was neant by defendant's

reference to "marijuana di spensary,” so that he nmade a prim

62



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 81 of 211

facie case as to Counts Two and Three, for violations of 21

US C 8859 (AOB51). Prelimnarily, a mere reference to
"marijuana di spensary” does not provided identifying information
about defendant, the location or times of his operation or

whet her, for exanple, he would not only distribute marijuana,

but grow it as well (sonething that changed during the course of
the conspiracy). H s argunent also highlights the |ack of

evi dence that defendant actually spoke to an agent. (ER 2542-
43, 2576). Moreover, that record contains no information as to
what DEA agents supposedly understood by that bare reference to
"marijuana dispensaries.” SA Reuter only testified on cross-
exam nation that she knew what the defense counsel "neans" when
using the term "nedi cal marijuana dispensary” and that she knows
"what one is." (ER 2862-63).° Wen asked if she understood that
a person calling and aski ng about a nedical marijuana dispensary
was asking about "all of the state | aws under which they nay be
| egal " she said, "no." (ER 2870). There was no testinony that
the termhad a fixed neaning to cover all of the illegal
activities set forth in the indictnent, such as sales to people

under 21. And defendant conceded that he never spoke about

® Defendant's brief suggests that nmarijuana di spensaries "are
authorized to distribute to anyone ei ghteen and ol der."” (ACB
52). Yet his citations reference age requirenents only for a
smal | nunber of California cities researched by the Mrro Bay
city attorney. See id.; ER 3462, 3467-68, 3552-71).
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typical marijuana store practices in his call. (ER 2549-50,
2552). Defendant did not neet his burden on this el enment.

4. Def endant Never Received the Required Affirmative
Statenent that H s Conduct Was Legal

The district court instructed the jury that the third
el ement of the defense was that the official "affirmatively told
t he Def endant that the proscribed conduct was perm ssible" and
that the perm ssion fromthe official nmust be nore than "vague
or even contradictory statenments.” (ER 324). These
instructions were correct, as they were both nearly verbatim

guotations fromthis court's opinion in Ramrez-Val encia, 202

F.3d at 1109. Even taking all of defendant's statenents at
trial as true, defendant never showed that a federal governnent
official affirmatively told himthat his marijuana di spensary
was |awful, and, therefore, the defense was invalid as a matter
of | aw.

The Ninth Circuit and other courts have consistently
enphasi zed that it is "critical[]" to the defense of entrapnent
by estoppel that there be evidence in the record that the
official "expressly" tell the defendant that the conduct at

i ssue was "lawful ." Brebner, 951 F.2d at 1025; see United

States v. Hancock, 231 F.3d 557, 567 (9th Cr. 2000) ("[T]he

def endant nust show that the governnment affirmatively told him

the proscribed conduct was perm ssible") (citation omtted);
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Wodley, 9 F.3d at 779 (simlar). Thus, in Ramrez-Val encia,

the NNnth Grcuit held, as a matter of law, that an INS form
which stated that it was unlawful for a deported person to
return to the country without perm ssion within five years, was
insufficient for entrapnment by estoppel "because [the form did
not expressly tell defendant that it was lawful for himto
return to the United States after five years." Ram rez-

Val encia, 202 F.3d at 1109; accord United States v. Aqui no-

Chacon, 109 F.3d 936 (4th Cr. 1997).

Bot h Brebner and Ram rez-Val encia noted that the cases

before themdiffered fromthe Ninth Crcuit cases of Tall madge
and C egg, where there were affirmative representations by the
officials as to the legality of the defendant's conduct or

direct participation in the conduct itself. Brebner, 951 F. 2d

at 1025-26. See Tall nmadge, 829 F.2d at 777 (official

affirmatively told defendant "that there was no problem owning a
gun because the felony conviction had been reduced to a
m sdeneanor"); C egg, 846 F.2d at 1222-23 (high ranking mlitary
official actively solicited, encouraged, and assisted
defendant's arns snuggling).

The Brebner court also set forth the long history of case
law in the Supreme Court, the Ninth Crcuit, and other circuits
requiring active, affirmative m sl eading by the rel evant

official. Brebner, 951 F.2d at 1026. One of those cases,
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United States v. Smith, 940 F.2d 710 (1st Cr. 1991) is

instructive. There, the First Crcuit held that "m xed
messages” or "conflicting indications” sent by a federal agent
were insufficient as a matter of law to establish entrapnent by
estoppel. 1d. at 715. Wiile the agent told defendant that he
could not legally possess a firearm he also told the defendant
that he could keep his firearns to facilitate his work for the
government. |d. Dispositive to the court was the fact that,
what ever m xed nessages the agent gave, the agent never
"represented that keeping the guns was, in fact, legal." 1d.
(enmphasis in original). The court thus found any reliance by
def endant on the m xed nessages unreasonable as a matter of |aw

Id.; see also Eaton, 179 F.3d at 1333 (no defense as a matter of

| aw where federal official's statenent "could be construed
several ways"). WMany other cases confirmthe bright-1line
requi renent of an affirmative, active representation regarding

the legality of the charged conduct. See, e.g., United States v.

Par due, 385 F.3d 101, 108-09 (1st G r. 2004) (no entrapnent by

estoppel based on inplication); United States v. Stewardt, 185

F.3d 112, 124 (3d Gr. 1999); United States v. Nichols, 21 F. 3d

1016 (10th Cir. 1994) (simlar); United States v. Lachapelle,

969 F.2d 632, 637 (8th Cr. 1992)) ("no explicit assurance of

legality").
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Def endant did not neet the standard for this element. H's
purported facts are weaker than in Brebner or the inmgration
cases fromthe Ninth Crcuit. Defendant confirmed that his
short conversation with an unnamed person at DEA never directly
contained an explicit affirmative statenent regarding the
legality of his |ater conduct under federal law. (ER 2555-56,
2559-60). Moreover, assunming the person at DEA was an
authorized official, his statenent about what DEA was going to
do about the marijuana stores in California, and defendant's
hypot hetical plan to open a store -- "it's up for to the cities
and counties to decide how they want to handle the matter" --
could be interpreted several ways besides a statenent that
cities and counties would determne their legality. It could
have neant, for exanple, that DEA did not involve itself in the
opening or permtting of marijuana stores, which was handl ed by
cities and counties; that the speaker felt city and county
officials were in the best position to handle the proliferation
of marijuana stores in the state, including defendant's; that
cities and counties were the cause of the proliferation of
marijuana stores through their actions; that DEA would assist in
cl osing dispensaries only if they were asked by cities and
counties; that DEA was basing its enforcenent priorities and
actions on its evaluation of the actions of cities and counti es;

or that DEA had decided for a period of time to let the issue be
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handl ed as an enforcenent matter by city and county officials.
At best, this was an anbi guous statenent, and far fromthe
affirmati ve statenment of legality required as a matter of |aw.
Courts have consistently held that the defense cannot be
grounded on a "vague or even contradictory statenment" or an

anbi guous one. Ramrez-Valencia, 202 F.3d at 1109 (quoting

Raley v. Ohio, 360 U S. 423, 438 (1959)); Eaton, 179 F.3d at

1333.

Def endant appears to have relied on the failure of the DEA
totell himto stop. Wen asked by his counsel whether he would
have opened the store without the conversation with the DEA, he
did not answer affirmatively, but instead said that "he would
not have opened the store if they had told me not to." (ER
2813). A failure by the government to informor take action
wWth respect to a defendant does not qualify as "affirmatively

m sl eadi ng." Hancock, 231 F.3d at 567-68; Lavin v. Marsh, 644

F.2d 1378, 1382 (9th G r. 1981) (party claimng the estoppe
cannot rely on failure to informor assist).

Def endant clainms that the court should have instructed the
jury that he could have been "affirmatively m slead" either
"expressly or inpliedly.” (AOB 49-50). This is counter to the
cases set forth above. Defendant cites Batterjee for the
proposition that an "affirmative statenent need not be

expressed” (AOB 50), but the case holds no such thing.
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Batterjee was an unl awful possession of a firearmcase in which
two federally licensed dealers "affirmatively represented” to

[ def endant] that he would be eligible to purchase the firearmif
he provided photo identification and proof of residency --

advi ce which was wong. Batterjee, 361 F.3d at 1218; see al so

Cox v. Louisiana, 379 U S. 559, 571 (1965) (protesters

"affirmatively told" they could denonstrate in specific area
later arrested). Defendant cites Raley for the proposition that
statenents can be conbined with conduct to show active

m sl eadi ng (AOB 49-50), but this is nerely consistent with C egg
and the other Ninth Crcuit law that affirmati ve m sl eadi ng can
include direct conduct with the defendant. Brebner, 951 F.2d at

1025-26; see also Raley, 360 U S. at 438 (entrapnent where

"active msleading”). Here, there was no conduct at all, just a
short, highly anbi guous phone conversation. Defendant's
erroneous instruction was an attenpt to bolster his insufficient
evi dence on this el enent.

5. Undi sput ed Evi dence Denonstrates That, in Running H's

Marijuana Store, Defendant Never Actually Relied on
H s Phone Call with the DEA

Def endant failed as a matter of law to carry his burden of
nmeeting the fourth el enent of entrapnent by estoppel, that he
actually relied on the erroneous advice by the DEA in commtting
his crimes. Schafer, 625 F.3d at 637. The record shows that he

al ways knew that marijuana was illegal under federal |aw and
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coul d subject himto prosecution. The only I|egal

m sunderstanding (if at all) on which he relied came not from
anything said to himin his Septenber 2005 phone call, but from
his m staken views about the interaction between California
state | aw and the 10th Amendnment. That m stake of |aw -- which
had nothing to do with any actions by the government -- is not a
valid basis for a defense, and his defense thus fails. This
Court's opinion in Schafer is directly on point.

In Schafer, the two defendants, a doctor and her husband,
were convicted of conspiring to manufacture and distribute |arge
anounts of marijuana as part of a nedical marijuana business.
Id. at 632-33. On appeal, they challenged the district court's
decision to preclude evidence of their entrapnent by estoppel
def ense. Id. at 637. In support of their defense, the
defendants submitted pretrial materials supporting their claim
that two |local detectives working with federal authorities
visited their operation and honme, and had erroneously told
def endants that the marijuana business was legal. [|d. at 633-
64, 637. The governnment also submtted material seeking to
negate the defense. 1d. This Court assuned for the purposes of
deciding the issue that the two officials were federally
aut hori zed to bind the governnent, and that they had erroneously
advi sed the defendants that their operation was legal, that is,

that the first three elenments of an entrapnent by estoppel
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defense were net. 1d. at 637-38. However, the Schafer court
determned, as a matter of |law, that the defendants had not
relied on the erroneous advice.

The Court pointed to the fact that the defendants had
handed out recommendation forns to their "patients" throughout
the course of their operation that said that "cannabis remains

illegal under federal law, " and had not represented ot herw se.
ld. at 638. In addition, the doctor defendant had given
testinmony in trial admitting that marijuana was a Schedul e One
control |l ed substance under federal |aw and that federal |aw
prohi bited her fromprescribing it. Defendants submtted no
"adm ssi bl e evidence" that refuted the recommendation form and
doctor's testinony about their understanding of federal |aw or
supported an inference that defendants had relied on the
representations of the two | aw enforcenent officers. |nstead,
the Court hel d:

t he governnent's uncontested evi dence established

that Appellants were aware that marijuana was

illegal under federal law during the tinme the

[law enforcenent officials] allegedly stated that

it was | egal under federal |aw - Appellants were

not mslead into believing that their conduct was

perm ssi bl e under federal |law. "The defense of

entrapnment by estoppel is inapplicable if the
defendant is not msled."

Id. (quoting Tall madge, 829 F.2d at 775 n.1.). Accordingly, the
Schaf er Court concluded that the defendants had failed to make a

prima facie case of entrapnment by estoppel. 1d.
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This case is just like Schafer. In his in-canmera pre-trial
proffer to the district court about his entrapnent by estoppel
def ense, defendant inforned the court that each custoner at his
store had signed a caregiver agreenent. (CER 55-56). He
further informed the court that "[s]ignificantly, and as
rel evant here, each caregiver agreenent” provided:

| understand nedi cal cannabis could be prosecuted
as a federal crinme, but | also understand that
medi cal cannabi s have been granted to ne by the
California State Legislature based on the tenth
amendnent of the Constitution to the United
States of Anerica and that | expect ny state,

whi ch granted ne these rights to protect ne from
federal government prosecution.

(GER 56 (enphasis added)). Defendant attached a copy of his own
caregiver form (entitled "Menbershi p Agreement Form') which
cont ai ned this |anguage and was signed by him (GER 86). The
formfor each custoner had defendant's name at the bottom

(ld.). In his in-canera subm ssion to the court, defendant said
that the view of the | aw quoted above was the sane one he had
when he was arrested on the underlying federal charges by DEA in
July 2007, and he submitted a DEA report of his arrest
containing his simlar statenents about the law to the DEA
agents on the day of his arrest. (CER 56, 92 f 8). Further, at
trial, defendant offered into evidence the enpl oynment agreenent
of his fornmer security chief, Abraham Baxter, dated in Apri

2006, just as the CCCC was opening in Morro Bay. (ER 2508-14;
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DX 478; CGER 1044). Defendant testified that he had all the CCCC
enpl oyees sign this agreenent as "regular practice.” (ER 2508-
14). The enpl oynent agreenent reflected nmuch the sanme view of
the |l aw as the caregiver agreenents with the store custoners:

| understand that Federal Law prohibits Cannabis

but California Law Senate Bill 420 all ows Medica

Cannabi s and gives patients a constitutional

exception based on the 10th Anmendnent to the
United States of Anerica.

(DX 478; GER 1044 (enphasis added)). At trial, defendant had
also testified that he had visited the DEA website before his
Sept enber 2005 phone call and | earned that marijuana was a
Schedul e One prohibited drug just |ike heroin and other
substances. (ER 2364-65, 2557). Thus, as reflected in his
testinmony, his proffer to district court, and both his custoner
and enpl oynent agreenents, defendant always knew, just |ike the
defendants in Schafer, that marijuana was illegal under federa
law, and that it could lead himto be "prosecuted as a federal
crime." (GER 56). This understanding of the |law forned the
basis of his relationships with all the CCCC s custoners and
enpl oyees, and thus perneated all the activities charged in

i ndictment. The undi sputed evidence showed that it existed
tenporal ly throughout the course of the entire conspiracy. And
nowhere in any of these docunents or any of these statenents
about defendant's understanding of the |law was there any

ref erence whatsoever to defendant's Septenber 12, 2005 calls to
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the DEA. Thus, just as the defendants in Schafer were held not
have established a valid entrapnent defense as a matter of |aw,

so too was defendant's defense invalid. Schafer, 625 F.3d at

638.

Def endant' s understandi ng of federal |aw does differ from
that of the defendants in Schafer in one respect. |In addition
to defendant understanding that nmarijuana was illegal under

federal |aw, defendant relied on his m staken understanding
about the interplay between California marijuana | aw and the
Tenth Amendnent. But that m stake of |aw provides himw th no
defense to the crinmes at issue. All of the charges agai nst him
were general intent crinmes where know edge of legality and

m stake of lawis irrelevant. See, e.g., United States v.

Val enci a- Rol dan, 893 F.2d 1080, 1083 (9th G r. 1990) (21 U. S C

8§ 859); United States v. Del gado, 357 F.3d 1061, 1067 (9th G r

2004) (21 U.S.C. 88 841, 846); United States v. Cain, 130 F. 3d

381, 384 (9th Gir. 1997) (21 U.S.C. 8§ 841); United States v.

Linares, 367 F.3d 941, 948 (D.C. Cr. 2004) (possession of

marijuana); United States v. Basinger, 60 F.3d 1400, 1405 (9th

Gr. 1995) (21 U S.C. § 856). That defendant relied on a
m sconception of state and federal |aw -- one that nade no
reference to statenents by federal officials -- cannot be the

basis for a defense.
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Def endant did testify at trial that he "always" relied on
his discussion with the DEA, though sonetines it was in the
"back of his mnd." (ER 2813). However, this statenment of his
subjective reliance is insufficient as a matter of lawto
establish entrapnent by estoppel, which is based on objective
facts, not defendant's subjective state of mind. As this Court
has held, there is no defense where "defendant was as a
subjective matter msled, and that the crinme resulted fromhis

m st aken belief.” Lansing, 424 F.2d at 226; see Spires, 79 F.3d

at 466; Burrows, 36 F.3d at 882. The defense was deficient as a
matter of | aw.

6. Any Reliance by Defendant on H s Conversations Wth
t he DEA Was (bj ectively Unreasonabl e

To establish the | ast el ement of entrapnent by estoppel
def endant nust show that his reliance on the DEA statenment was
objectively reasonable. That is, that "a person sincerely
desirous of obeying the | aw woul d have accepted the information
as true and woul d not have been put on notice to nmake further

inquiries." United States v. Witzenhoff, 35 F.3d 1275, 1290

(9th Gr. 1993). Defendant should have been meking further
inquiries fromthe very time he spoke to the DEA in Septenber
2005 given the vague and anbi guous response he received, the

i nconpl ete informati on he provided, and not knowi ng to whom he

spoke or what position the man held. (ER 2542-45, 2548-52,
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2558- 63, 2565-68, 2576). It was unreasonable as a matter of |aw
for defendant to rely on his Septenber 2005 conversation w thout

further inquiry. See, e.g., Smth, 940 F.2d at 715; Eaton, 179

F.3d at 1332-33 (reliance on anbi guous statenent by m nor
official objectively unreasonable). Simlarly, it was
unreasonable to fail to make further inquiries when he was
confronted with adverse results based on the illegality of his
store under federal law, such as the Mdirro Bay police chief
refusing to sign his business license and | ater his nursery
permt, the county health board telling himhis store was
illegal under federal |aw, receiving nunerous nenoranda stating
that he could be prosecuted, especially when the DEA executed a
search warrant and seized his assets. Al of this at the tinme
when he was entering into agreenents with his enpl oyees and
custoners indicating that his conduct was prohibited by federal
law. Yet the undisputed evidence is that defendant never called
DEA or a federal |aw enforcenent agency and nade further
inquiries. (ER 2563-88, 2689-95, 2700-09). Any reliance was
obj ectively unreasonable as a matter of law, and this court
should affirmon this additional basis.

C. I N ANY EVENT, THE DI STRI CT COURT DI D NOT' ERR | N EXCLUDI NG

| NADM SSI BLE AND REPETI TI VE EVI DENCE OFFERED | N SUPPORT OF
THE ENTRAPMENT BY ESTOPPED DEFENSE

Def endant chal |l enges the district court’s exclusion of

evi dence offered in support of his entrapnent by estoppel
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defense including: (1) evidence about his conpliance with the

| ocal rules and ordinances of his city (2) references to the
nmedi cal use of marijuana at the CCCC, (3) a videotaped statenent
by an SLOSD spokesman, and (4) statenments by his forner

attorney, live and on the radi o, about defendant’s phone cal
with the DEA. As noted above, because the defense was invalid
as a matter of law, this Court may affirmthese evidentiary
rulings on that basis without reaching the nerits of these

i ssues. However, the rulings were also correct, and the all of
t he evidence was properly excluded on sound evidentiary grounds
such as hearsay or Rule 403. Mbreover, proper exam nation of
the record shows that these rulings went to topics that were
undi sputed, of limted probative val ue, or about which defendant
of fered extensive evidence. Thus, any erroneous ruling on these
i ssues was harmess. Finally, this Court may also affirmon the
basis that defendant failed to conply with the notice

requi renents of Rule 12. 3.

1. St andard of Revi ew

As noted previously, non-constitutional rulings pertaining
to evidentiary matters are generally subject to abuse of
di scretion review and stringent harm ess-error analysis. United

States v. Pelisanen, 641 F.3d 399, 410 (9th Cr. 2011). If a

district court ruling precludes the presentation of an entire

defense, reviewis de novo. United States v. Lynch, 437 F.3d
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902, 913 (9th Gr. 2006). Were, as here, a defendant is
permtted to present a defense’s substance to the jury, however,
evidentiary exclusions are reviewed for abuse of discretion.

United States v. Waters, 627 F.3d 345 (9th Cr. 2010).

2. The District Court Did Not Abuse its Discretion in
Excl udi ng Cunul ati ve and | nadm ssi bl e Testi nony About
Def endant' s Conpliance Wth Local Law

A central theme of defendant's brief is that the district
court's rulings hanpered his defense by excl udi ng evidence of
his conpliance with |ocal law. (AOB 28-31). He points to the
court's limtation on the testinmony fromthe mayor and city
attorney of Morro Bay. (AOB 29). Defendant provides little
context for the court's decisions, nor exactly what evidence was
unfairly excluded. |In fact, because the theory of defendant's
est oppel defense was that the DEA had told defendant that the
legality of his conduct would be handled by city and county
officials, the court allowed extensive evidence about
defendant's interaction wwth [ocal officials and conpliance with
city and county rules. (ER 2102-07). It also let both the
mayor and city attorney add to this evidence, though it properly
limted their testinony to avoid repetition, hearsay, and other

probl ematic testinony.
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a. Def endant offered anpl e evidence on the
undi sputed i ssue of his conpliance with |ocal |aw

Proper evaluation of defendant's claimthat his defense was

harmed by the district court's rulings requires consideration of

what def endant does not discuss in his brief, the evidence the

court did admt on his efforts to conply with city and county

rul es. Def endant hinself testified that he:

Researched the organi zation of local cities and
counties and their processes for business |licenses.

Approached a | andl ord and the county clerk's office in
Cayucos, California to obtain a business |license
t here.

Had di scussions with a |landlord and county officials
in Cayucos as part of his licensing process.

Secured a |l ease in Atascadero, California, then noved
when he was found to have viol ated zoni ng ordi nances.

Went to "the City of Morro Bay and told them [ his]
intentions.”

Filled out a business |icense application in Mrro
Bay, which he gave to the city planner.

Pi cked up his approved business license from Mrro
Bay’'s city hall.

Di spl ayed the business license in his store.

Complied with all eight provisions of his city
busi ness |icense, including:

o running crimnal background checks on enpl oyees
to assure they had no felonies;

0 obtaining security workers to assure that
custoners had proper identification and paperwork
including a valid California state identification
and a doctor's recomendati on;

0 preventing custonmers from snoking or consum ng
marijuana on preni ses;
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o not growi ng marijuana plants until he had
obtained a nursery permt;

0 obtaining and di splaying his nursery permt, and
providing officials with a diagramof his
busi ness;

o and conplying with the California Health and
Saf ety Code.

e Met and conferred often with the city attorney of
Morro Bay.

e Understood that the mayor of Morro Bay was aware he
had opened his store.

e Had discussions with an officer fromthe Mrro Bay
Police Departnent, filled out energency contact
information for the officer, and | ater updated that
i nformati on.

e Discussed with the Morro Bay Police Departnent how to
check his enpl oyees for felony records.

e Reopened his store after the DEA search warrant
because he had "the blessing of the City of Morro Bay
officials.™

(ER 2462-91, 2519). The court also received into evidence

def endant's business |icense application, business |icense,
nursery permt, and the energency information form he had
provided to the Morro Bay Police Departnment. (ER 2469, 2472,
2478, 2489-09; DX 425, 428, 429, 431; GER 1031-43). Defendant
further testified that he reviewed a nmenorandumfromthe Mrro
Bay city attorney regarding the city's proposed business |icense
requi renents on marijuana stores which contained anal ysis of
state marijuana | aws, and the docunent was adm tted in evidence
to "explain defendant's conduct."” (ER 2801; DX 422; CGER 1027-

30).
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The court allowed the Morro Bay mayor and city attorney to
add to this evidence. The mayor testified that defendant had a
good reputation for |aw abidingness in the conunity, and that
def endant had called her before he had opened his store. (ER
2783-88). The city attorney testify over governnment objection
that he had known defendant since early 2006 through answering
guestions about defendant's business, and "[i]n ny dealings with

hi m [ defendant] followed all of the rules of the City of Mirro

Bay and he was | aw abiding." (ER 2819-22 (enphasis added)).
Further, the city attorney explained that the city attorney
advised the city on all legal matters and wote its ordi nances,
spoke to the city council on a daily basis, net with businesses,
and spoke to business people at city council neetings and ot her
events. Based on those interactions, over governnent objection,
the city attorney testified that he "never heard anything other
than [defendant] was a | aw abiding citizen. That he conplied
with everything the city wanted himto do as a busi ness nenber."

(ER 2822).

b. The district court correctly limted further
evi dence as repetitive and i nadm ssi bl e hearsay

G ven this undi sputed and overwhel mi ng evi dence on the
topic, further details about defendant's conpliance with | ocal
| aw woul d not have been probative of any issue in dispute at

trial. Defendant now criticizes the district court for having
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found his conpliance with |local |aw undi sputed, but at trial

def endant had the same view. (See ER 2502 (concedi ng gover nment
had presented no evidence that defendant failed to conply with
city rules), 3108 (arguing "[w e heard evidence that was

undi sputed that M. Lynch conplied with every single thing the
City of Morro Bay asked himto do.") (enphasis added), 3106-07
(simlar), 3109 (simlar).’ Thus, the district court was well
within its discretion to find that additional details fromthe
maj or or city attorney about defendant's conpliance with | ocal
rul es woul d have been repetitious or offered only to put himin

a synpathetic light. See Fed. R Evid. 403; United States v.

But cher, 926 F.2d 811, 816 (9th Cr. 1991) (district court did
not abuse its discretion in concluding that testinony was

curmul ative); cf. United States v. Harris, 491 F.3d 440, 447

(D.C. Cr. 2007). The district court's ruling is supportable on
this ground al one.
In the alternative, and consistent with this ruling, the

district court also found that additional testinony fromthe

" Def endant manufactures a dispute froma segnent of closing
argunent where the governnent said that defendant's contention
he ran a "tight ship" was underm ned by the marijuana

di stribution by enpl oyees Baxter and Doherty. (AOB 29 (citing
ER 3146-47). Those transactions were not part of the estoppel
defense but, as noted above, charged overt acts in the drug
conspiracy. (ER 442). The governnent tried to show t hey were
foreseeabl e despite defendant’s denials. (ER 2432, 2440-43,
2508-17). It was defendant who sought to connect Baxter's
transaction to his conpliance with local |aws. (ER 2994).
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mayor and city attorney about defendant's conpliance with | ocal
rul es was hearsay or |acked proper foundation. As to the mayor,
def endant proffered that her testinony as to defendant's
conpliance was that she "went around and passed out her card to
all the nei ghboring businesses and she solicited their opinions
as to M. Lynch's operation and as to M. Lynch hinmself." (ER
2762). She could not say defendant was "al ways" in conpliance.
(ER 2761). The court said that the mayor's proposed testinony
woul d be hearsay and she had limted first-hand know edge. (ER
2753, 2764). Defendant had no response at trial to the hearsay
probl em and has not addressed these issue in its brief, so the

issue is waived. Smth v. Marsh, 194 F. 3d 1045, 1052 (9th G

1999) (argunents not raised in opening brief deened waived);

United States v. Saunders, 951 F.2d 1065, 1069 (9th Cr. 1991).

The city attorney would have testified to conversations he
had with defendant "to determ ne [defendant's] conpliance with
the Gty of Morro Bay's requirenents.” (ER 2817). As the court
noted at the time, defendant's statenents to the city attorney
were "not an adm ssion,"” but hearsay offered by the party making

the statenent. (1d.). See United States v. Otega, 203 F. 3d

675, 682 (9th Cr. 2000) (defendant's out-of-court statenents
of fered by defendant are hearsay, not adm ssions). Again,

def endant does not address this issue, nor the fact that
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def endant was allowed to offer testinony fromthe city attorney
on defendant’s conpliance with city |aw.

Def endant argues, citing Tall madge, 828 F.2d at 775, that
the district court erred in holding that defendant coul d not
rely on the statenment of the city attorney, a non-federal
official to support an entrapnent by estoppel defense. (AOB 30-
31). Although nentioned by the district court, it did not
clearly use this rationale to exclude further testinony fromthe
| ocal officials. In any event, in Tallnmadge, the comments by a
state court judge and attorney were relevant to the defendant's
reasonabl e reliance only because they directly mrrored the
erroneous | egal advice given to the defendant by the federal
officials at issue -- that defendant could possess a certain
type of firearm Tallmdge, 828 F.2d at 775. Here, the Mirro
Bay city attorney did not tell defendant that the legality of
marijuana stores was a matter of city and county concern, the
al | eged DEA statenent that forned the basis of the defense, but
rather how to conply with Morro Bay's city's ordinances. In
fact, at sentencing, the city attorney testified that he had not
even fornmed an opinion as to whether defendant's store conplied

with state |l aw, and he had warned def endant about the conflict

bet ween state and federal |aw and the prospect of federal

"rai ds" and other enforcenent. (ER 3473-74, 3476).
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In sum the court's rulings were supported on nultiple
grounds and any error was manifestly harnl ess given the
testinmony that was offered at trial.

3. The District Court Did Not Abuse its Discretion in
Excl udi ng Evi dence about Medi cal Marijuana

Def endant chal | enges the court's exclusion of nedical
marijuana evidence at trial. The only itens specifically
referenced are the redaction of basic CCCC operating docunents
whi ch said that the marijuana sold there was for "nedical use
only" and, through citation but little discussion, the testinony
of Onen Beck. (AOB 29).

Under federal law, marijuana is a Schedule | controlled
substance. See 21 U S.C. § 812, Schedule I(c)(17). That
designation reflects a congressional finding that marijuana has
no acceptabl e nedi cal uses, and accordingly that a defendant may
not bring a nmedical necessity or related defense to a marijuana
charge even if marijuana was grown or cultivated under

California's medical marijuana laws. |1d.; Raich, 545 U S. at

(“Congress expressly found that [marijuana] has no acceptabl e

medi cal uses.”); Qakland Cannabi s Buyers’ Coop., 532 U S. at 489-

99. This Court has upheld the exclusion of evidence relating to
a defendant’s nedical use of marijuana, and has made clear that a
defendant’s constitutional right to present a defense is not

vi ol ated by excluding the evidence. See United States v.
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Rosenthal, 334 F. App’'x 841, 844 (9th Cr. 2009); Rosenthal, 454
F.3d at 947 (affirm ng and adopting reasoning of district court
in Rosenthal, 266 F.2d at 1074 that nedical notive for grow ng
or distributing marijuana irrelevant). The district court thus
correctly determ ned that the nmedical needs and conditions of
custoners at the CCCC, as reflected in the basic forns and
procedures referencing nedical use, were irrelevant to the
charges at issue, and also "not essential to the defendant's
defense.” (ER 544-45, 1605, 1608-09 (finding case woul d not
l[itigate "nmedi cal use of marijuana” when matter had been

resol ved by finding of Congress).

The court admtted references to nedical marijuana with
respect to the CCCC s operations where it found the evidence
relevant to a disputed issue at trial. For exanple, in support
of defendant's argunent that Baxter's marijuana distribution was
unf oreseeabl e, the court admtted Baxter's enpl oynent agreenent
whi ch, anong other things, referenced the CCCC as a "private
medi cal facility wwth patients that are seriously ill." (ER
2442, 2508-14; DX 478; GER 1044). The court nmade clear that it
would not let its rulings on nedical marijuana hinder efforts by
def endant to rebut charges about Baxter. (ER 1610). Defendant
also testified that his conpliance with | ocal |aw included
assuring that all custoners had proper paperwork including a

doctor's recommendation. (ER 2475-76). Simlar information was
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presented pursuant to a limting instruction during the course
of the testinony by the SLOSD detective who purchased nmarijuana
undercover fromthe CCCC. Defendant described hinself in
testinmony as a "patient." (ER 2709).

Def endant's claimthat the "nedical use" references or the
Beck testinmony were rel evant to show conpliance with state | aw
i gnores again the overwhel m ng and undi sput ed evi dence of
defendant's conpliance with the rules of his city and county, as
described in the prior section. There was little or no
probative value to nore such information. Moreover, when the
district court heard Beck imedi ately begin to tal k about his
bone cancer after defense counsel assured the court that his
condition was "not relevant” (ER 2024), the district court was
entitled to conclude, after a lengthy proffer, that the
W t nesses weak probative val ue of the would be outwei ghed by the
danger the testinony was neant to play on the synpathies of the
jury or attenpt to create aninus towards or confusion about
federal | aw which has no exception for nedical nmarijuana use.
This view was especially supportable after defendant's attenpts
to enphasi ze these inproper issues in voir dire and his opening

statenent. E.g., Trevino v. Gates, 99 F.3d 911, 922 (9th Cr

1996); United States v. Adanes, 56 F.3d 737, 746-47 (7th Cr

1995) .
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This concern was confirmed | ater when defendant called
Beck's nother to testify supposedly about the disparity between
t he nunber of marijuana plants in her agreenent with the CCCC
and how many she actually grew. She testified that she only
grew one plant "because of [her son's] illness. . . . [He was
too sick to grow plants.” (ER 3013). The whole thrust of the
Beck testinony, and defendant's interest in referencing the
nmedi cal use of marijuana generally had nothing do to with an
el enent of his defense, but rather was to expose the jury to
i nformati on about synpathetic health condition and the conflicts
between federal and state law. The court was thus within its
di scretion to exclude the evidence. Any error was al so harm ess
consi dering the evidence defendant did offer, and the undi sputed
evi dence of his conpliance with |ocal rules.

4. The District Court Did Not Abuse its Discretion in

Excluding a Video by a Sheriffs' Departnent Spokesnan
As Mnimally Probative, Repetitious, and Confusing

Def endant chal | enges the exclusion at trial of video
footage of a news broadcast in which a SLOSD spokesperson, a
sergeant, stated that defendant was free to open his business
again after the March 27, 2007 search warrant by DEA. (AOB 30-
32; ER 2769). The district court was within its discretion to
excl ude the evidence, which repeated defendant's own,
unchal | enged testinony, was mnimally probative, and potentially

conf usi ng.
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On direct exam nation, defendant provided several reasons
for re-opening his store after the DEA' s warrant including that
he "had the blessing of the Gty of Morro Bay officials.” (ER
2519). Although the district court initially denied defendant's
request to bring out as an additional reason that defendant had
seen the SLOSD spokesman, defendant was able to volunteer the
i nformation on cross-exam nation. (ER 2710). \While governnent
counsel attenpted to concentrate questioning on the DEA and
federal officials, defendant testified that at the time of the
warrants he was "getting m xed nessages” because he was not
arrested on the day of the search, he spoke to his landlord, he
spoke to the "city," and the city reissued himthe CCCC s
nursery permt. (ld.). He added, "I did happen to see the
| ocal Sheriff on the television saying that he was returning the
keys to M. Lynch and he could do as he pleases.” (ER 2710).
Later, in response to a question as to whether marijuana stores
opening after DEA raids was a factor in his own decision, he
vol unt eered several additional factors. (ER 2711). These
included his landlord, the city reissuing his business |icense
and nursery permt, and the "statenent of the Sheriff on the
local TV station." (l1d.). GCovernnent counsel confirned that
“none of these people were federal officials.” (l1d.).

Def endant al so testified that he could not renenber if he was

still relying on the Septenber 2005 DEA call when he was maki ng
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his decision to re-open after the search warrant. (ER 2720-21).
On re-direct, defendant said he always relied on the DEA call,
but sonetinmes in the back of his mnd. (ER 2813).

The defense requested to play the video of the SLOSD
spokesperson. (ER 2769). Defense counsel argued that the video
was probative to rebut the governnent cross-exam nation on
defendant's re-opening the store, and because the court should
find the spokesperson to have been a federal agent based on the
fact that the SLOSD had assisted with the warrant. (ER 2769-74,
2809-11). The court denied the request, stating that the point
of the governnent's questioning was to show that defendant was
not relying on a statenment by DEA, rather than chall enging
defendant's credibility as to the other reasons for opening. (ER
2770). It found the agency theory "not close,” and al so
concluded the testinony was "repetitive." (ER 2771, 2808-11).

The court's ruling was justifiable on multiple grounds.

Def endant testified twi ce, wthout contradiction, that the SLOSD
statenent was one of several reasons for reopening his store.
The video thus had little probative value, and coul d be denied
under Rul e 403 independently because it was cumul ati ve.

But cher, 926 F.2d at 816. Second, defendant's federal agency
theory is supported by no case, and the basic rule in this
Circuit, as el sewhere, is that actions by state officials cannot

formthe basis for entrapment by estoppel. United States v.
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Mack, 164 F.3d 467, 471, 474 (9th CGr. 1999); United States v.

Collins, 61 F.3d 1379, 1385 (9th Cr. 1995).

Def endant's citation to Tall nadge does not assist him As
noted previously, Tallnadge held evidence of a state judge's
coul d be relevant to a defendant's reasonable reliance on
m sl eadi ng by a federal official, but only in a case where the
advice directly tracked that of the pertinent federal official.
Tal | madge, 828 F.2d at 775. Here the spokesman was not offering
any advi ce about the general legality of marijuana stores, and
defendant's own testinony indicates that his decision on whether
to re-open the marijuana store was very tenuously connected, if
at all, to the Septenmber 2005 DEA call at issue in the case.
Thus, playing the video had a high probability of confusing the
jury regardi ng which statenment and advice fornmed the basis of
def endant's defense. The court was within its discretion to
excl ude the video, on an issue that was unchal | enged and of
limted value. Even if there was error it was clearly harm ess.

5. The District Court Did Not Abuse its Discretion in

Excl udi ng Hearsay Statenents Made by Defendant to H s
Att or ney

a. Backgr ound

On July 25, 2008, after the district court had reveal ed the
def ense, the governnent requested production of CCCC attorney-
client files concerning defendant's fornmer attorney, Lou Koory

that the governnent had seized during the search warrant, but
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had turned over to the defense unreviewed. (ER 1357-59). The
district court denied the request, reasoning that defendant's
rai sing entrapnent by estoppel did not by itself waive the
attorney client privilege with respect to Koory. (ER 1357-60).

The defense did not put Koory on their witness list. (ER
3212). During cross-exam nation of defendant, defendant said he
intended to waive its attorney-client privilege with respect to
Koory, and the governnent again requested the attorney files.
(ER 2577). Later, while still putting on its case, the defense
said it planned to play an audio recording of Koory talking
about defendant's phone call to the DEA in a segnent of an
unidentified radio program According to the defense, the video
woul d not be offered "for the truth.”" (ER 2768-69, 2774, 3284
(transcript of segnent)). |If the recording was inadm ssible,
def endant woul d of fer Koory's testinony directly that defendant
had tol d Koory about the Septenber 2005 phone call in terns
simlar to defendant's testinony. (ER 2775, 2897-98). Koory
had his conversation with defendant no earlier than "l ate
January 2006," after defendant had al ready opened his marijuana
store in Atascadero. (ER 2647, 2919, 2920).

The court stated that defense counsel would have to produce
the Koory's attorney-client docunents, and defense counsel said
they could do that. (ER 2776). The governnment confirned the

ruling:
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[ GOVERNVENT COUNSEL]: Just to be clear, Your
Honor, if they are going to ask M. Koory to
testify, can we get all those files today?

THE COURT: Yes.

[ GOVERNVENT COUNSEL]: So we can | ook over them
over the weekend.

THE COURT: Yes.

[ GOVERNVENT COUNSEL]: They will give us today al
the attorney-client files or they will be
excluded from having himtestify.

THE COURT: | would think that would be pretty
much the correct ruling on that.

(ER 2777; see al so ER 2898).

The court said it would consider whether Koory's testinony
about defendant's call qualified as a prior consistent statenent
under Fed. R Evid. 801(d)(1)(B), but warned defendant that "as
|"ve indicated earlier before | would allow [Koory] to testify
you have to turn over that material." The defense acknow edged
this and said defendant woul d waive his privilege on the record.
(ER 2902). Because it was Friday, and the com ng Monday the
final day of trial, and because defendant had prior warning, the
district court reiterated that the defense was to produce the
Koory docunents that evening so the governnent could review them
over the weekend before Koory's proposed testinony on Monday.
(ER 2902-04, 2906). The defense said it would not produce the
docunents unl ess the court first ruled that the testinony would

be adm ssible. (ER 2917). The court rejected this approach
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noting that the defense had played "hide the ball" with respect
to its defense. The court said it would give a tentative
decision on admissibility that evening, but ruled that Koory
woul d not be allowed to testify unless the governnent received
the docunents. (ER 2918). It specifically ordered defendant to
produce the docunents within three hours of the court's
tentative decision, and required a defense decl aration
descri bing any docunents not available. (ER 2922-24).

The court issued a tentative ruling that evening, reasoning
that Koory's proposed testinony did not quality as a prior
consi stent statenment. (ER 274-274A). It said that it was open
to further argunent, but "the Court would require the Defendant
to waive his attorney-client privilege on the record and provide
t he governnent with the avail able attorney-client materials.”
(1d.). Defendant filed a brief, but did not turn over the Koory
docunents. (ER 2926-30). On August 4, 2008, the court heard
further argunment, and confirned its evidentiary ruling. (ER
2935- 65, 2961-62). The court also ruled that the radi o segnent
was doubl e hearsay and held the governnent had not opened the
door to the video as part of it cross-exam nation. (ER 2949-
51). The district court noted that defendant had failed to
provide the attorney-client information previously ordered,
stating that the "the machinations of the defense in this

regarding is somewhat surprising.” (ER 2951-52). The court
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noted that the defense had previously said it was not raising

"an attorney-client communications as a defense” and found it

"troubl esone” that defendant had argued the governnment was not
entitled to the Koory files know ng that Koory had nmade public
statenents on the radio inconsistent wwth the attorney-client

privilege. (ER 2952).

After trial, the exclusion of the Koory testinony and radio
segnent was addressed again as part of defendant’s third new
trial notion. (ER 3262-84; GER 227-33). The district court
deni ed defendant's new trial notions on the record and in a
witten ruling. (ER 335-39 (ruling); ER 3287-97). It
reaffirmed its hearsay ruling, and in the alternative held that
t he excl uded evi dence was not sufficiently probative to have
altered the verdict given Koory's bias as a witness and the fact
t hat defendant's "entrapnent-by-estoppel defense was such a
borderline call as to its prima facie sufficiency." (ER 338-39,
3288-3297). The district court also noted that defendant had
never conplied wwth its requirenment on the attorney-client
privilege. (ER 3293-94).

b. The district court correctly held that Koory's

statenents about defendant's phone call to the
DEA were not adm ssible under Rule 801(d)(1)(B)

The district court correctly ruled that Koory's proposed
testimony about his conversation with defendant did not qualify

as a prior consistent statenent under Fed. R Evid.
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801(d)(1)(B). Prior consistent statenents are adm ssible as an
exception to the hearsay rule only in limted instances. They
are not adm ssible "to counter all forns of inpeachnent or to
bol ster the witness nerely because [the wi tness] has been

discredited.” Tonme v. United States, 513 U. S. 150, 157-58

(1995). The "Rul e speaks of a party rebutting an all eged
notive, not bolstering the veracity of the story told." Id.
Thus, prior consistent statenents are adm ssible "only if they
are offered to rebut a charge of recent fabrication or inproper

influence or notive." United States v. Frederick, 78 F.3d 1370,

1377 (9th Cr. 1996). To be adm ssible the prior consistent
statenment nust occur before the date of the alleged notivation
tolie or fabricate. Tone, 513 U S. at 167.

Def endant failed to satisfy two elenents of Rule
801(d)(1)(B). First, establishing an express or inplied charge
of recent inproper notive, influence, or fabrication, rather
than a general attack on credibility. Second, that the prior
t he consistent statenment -- here the statenent of defendant to
Koory about his DEA call -- took place before the supposed

i mproper notive arose. See United States v. Collicott, 92 F.3d

973, 979 (9th Cir. 1996) (describing elenments of Rule
801(d)(1)(B)). The heart of the dispute is defendant's attenpt,
contrary to the policies set forth by the Suprene Court in Tone,

to turn a general attack on his credibility and defense into a
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means to open "the floodgates to any prior consistent statenent
that satisfied Rule 403." Tone, 513 U S. at 163.

On the first contested issue, the district court was right
to conclude that that "the Governnment did not charge Lynch with
having recently fabricated the contents of his conversation with
the DEA -- it argued that he either fabricated or m s-renenbered
the contents of that conversation fromthe begi nning” of his
Sept enber 2005 call to the DEA. (ER 338; see also ER 274A
("the Governnment's contention is not that Lynch's fabrication is
of recent origin but occurred in 2005 when he nerely heard what
he wanted to hear")).

Def endant argues that the governnent al so charged defendant
with making up his story for trial. Defendant has had
difficulty pointing to precisely where at trial the governnent
made a charge of "recent" fabrication. (ER 2939, 2943) (arguing
t hat general governnent inpeachnment and credibility attacks
sufficient). As in the district court, defendant suggests that
t he governnent did so by introducing the testinony of SA Reuter
to contradict defendant's account of his call with the DEA
(AOB 24; ER 2926, 2927). The district court properly rejected
this contention (ER 338, 2937), noting that this Court has held
that "[mere contradictory testinony cannot give rise to an

inplied charge of fabrication.” United States v. Bao, 189 F.3d

860, 865 (9th Cir. 1999). Moreover, SA Reuter's calls went to
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ci rcunstances existing at the tine of the Septenber 2005 call,
not any recent notivation of defendant, confirmng the district
court's view that any charge of a notive to fabricate went back
to the Septenber 2005 call.

Def endant al so clainms that the governnment's cross-
exam nation of defendant raised a charge of recent fabrication.
(AOB 23). He quotes one cross-exam nation question: "lIsn't it
true that the first tinme you told anyone in the federa
government that you had a conversation with the DEA in Septenber
of 2005 was when you cane to testify in the case?" (ER 2706).
However, as the district court noted, this was one of a series
of questions that went directly to the issue of whether
def endant had reasonably relied on his Septenber 2005 phone
conversations. (ER 2690-2710 (cross-exam nation)). It was not
a charge that the story was made up after indictnment. (ER 338,
2769-70 (court concludes "the governnent's point was . . . he
was he was not relying on a statenent fromthe DEA"), 2957-59

(citing Breneman v. Kennecott Corp., 799 F.2d 470, 472-73 (9th

Cr. 1986)). Reasonable reliance requires facts show ng a
person "woul d not have been put on notice to make further

inquiries.”" Witzenhoff, 35 F.3d at 1290. The governnment's

guestion showed that defendant never made further inquiries to
t he DEA despite many indications he should have such as the

DEA' s execution of warrants. Wen, as here, questions are
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directed at another relevant topic, or a disputed el enent, or
where there is only "faint inplication" of fabrication, this
Court has held that Rule 801(d)(1)(B) does not open the

fl oodgates to prior consistent statements. See Bao, 189 F.3d at
865 (governnent evidence that went to "indi spensable el enment” of
crinme could not be used by defendant to inply a charge of recent

fabrication under 801(d)(1)(B)); United States v. Conzal ez, 533

F.3d 1057, 1061 (9th Cr. 2008) ("faint inplication" of notive
to fabricate does open "the fl oodgates” to prior consistent
statenents).

This Ninth Crcuit case |law al so adequately addresses

defendant's reliance on United States v. Whitnan, 771 F.2d 1348,

1351 (9th Cir. 1985), a case that does not address Rul e
801(d)(1)(B), but rather the broader standard for rel evance.
Id. It thus gives no guidance to the carefully drawn
[imtations on prior consistent statements set forth by Tone and
this Court, and only highlights that binding precedent is
adverse to defendant. The district court, who sat through the
trial, was within its wde discretion to conclude that any
charge of fabrication by the governnment was directed at
Sept enber 2005 phone call, and the testinony was inadm ssible
for this reason al one.

On the second disputed issue, the district court found the

notivation to fabricate or otherw se m sconstrue the DEA phone
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call, as franmed by the governnent's assertions, arose before he
was charged with the present crimes, because "he knew that his
plans [to open a marijuana store] were in conflict with federal
law.” (ER 338). As the court expl ai ned:

[Q ne could argue that that's why he contacted

the DEA and . . . had the tel ephone conversation

and there was a confusion in his mnd, and .

after having that conversation he believed that

he coul d open the nedical marijuana dispensary.

But that would all go towards his credibility,
not the question of a notive to fabricate.

(ER 2942; see al so ER 2945).% Thus, this case was simlar to
Tone, where the notivation at issue took place before the

def endant was charged with the crinme. Tome, 513 U. S. at 165;
see also (ER 274A (district court ruling that "[a]s in Tone, the
notive to fabricate arose before the crimnal action").

On appeal, defendant does not say when his notivation to
fabricate arose. In the district court, he argued that it was
only after he was indicted and met with his defense attorneys.
(See ER 2929). Wile the district court's analysis is
sufficient to refute this claim it also should be noted that
this argunent is logically inconsistent with defendant's

contention in his estoppel defense that he relied on his

8 Inits tentative ruling on August 1, 2008 the court
incorrectly said that defendant's conversation with Koory took
pl ace in June 2006 after the CCCC opened, not |ate 2006. (ER
274). Gven the court's reasoning that that notivation to
fabricate arose at the time of the DEA call, the oversight was
i nconsequential. Further, defendant opened his Atascadero store
prior to the conversations with Koory. (ER 2647, 2919, 2920).
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Sept enber 2005 conversation with the DEA at all relevant tines.
Hence, his notivation to understand or frane the DEA
conversation in a manner that legally authorized his activities,
whet her through w shful thinking, msperception, or artifice

al ways existed. |t becane even nore concrete when defendant
opened his store in Atascadero in January 2006, and received
menor anda sayi ng marijuana activity violated federal |aw, all
prior to his talk with Koory in late January. (GX 176-78; GER
919- 33).

The proposed statenments by Koory on the radio suffer from
the sanme hearsay problens, but with the additional deficiency
that they occurred out-of-court, and thus contain an extra | ayer
of hearsay. See Fed. R Evid. 805 (hearsay w thin hearsay
requires exception as to each part of the conbi ned statenents).
As the district court recognized, even if defendant's statenents
to Koory were adm ssi bl e under an exception to the hearsay rule,
there was no exception for the statenments of Koory to the radio
broadcaster. (ER 338). Nor did they have any probative val ue
if not offered for the truth, but nerely to show that they
exi sted, for the governnent never contested defendant's
testinony that the radio segnent existed. (ld.; see ER 2698).

Finally, defendant argues that even if inadm ssible hearsay
court should have let the Koory testinony in on due process

grounds because it was reliable and "crucial"” to defendant's
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defense, to corroborate his story. (AOB 27) (citing United

States v. Lopez-Alvarez, 970 F.2d 583, 588 (9th GCr. 1992))).

This position is belied by the fact that, as the district court
not ed, defendant never put Koory on his witness list and did not
seek to offer the audio in its case-in-chief. (ER 2943, 2945,
3212). Moreover, as the district court pointed out in denying
the new trial notion, Koory was not sufficiently "disinterested"
to have "denonstrably shored up any shortcom ngs in Defendant's
credibility.” (ER 339). As defendant's fornmer attorney, Koory
had a clear interest in vindicating the legality of his client's
actions, and he was also a customer of the store. (See CGER 164,
189-90). Further, the district court noted that the transcript
of the short radio segment with Koory's comments had weak
probative value as it had "no reference to date, no reference as
to subject matter, no reference as to pretty much anything."
(ER 2775, 3284).

As noted in the district court's post-trial ruling, even
had Koory been allowed to testify to further establish that
def endant had told his version of events to soneone, the
est oppel defense had so many other difficulties, it would have
had little inpact. (ER 337-39). For exanple, the governnent's
reference to defendant's | ack of "corroboration” in closing
argunent that defendant cites in his brief (AOB 23), referred to

def endant | acking any notes, letter, or docunentation of his
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supposedl y inportant phone call, and defendant not even know ng
to whom he spoke. (ER 3090-91). Nor is it clear how a private
conversation with an attorney could bol ster evidence of reliance
when defendant did not nmention his DEA conversation to | ocal
officials like the police chief or to the DEA itself after the
search warrants. The Koory testinony would not have addressed
these, or the other deficiencies in defendant's case, so any
error on this issue was harnl ess.

C. Al ternatively, the district court's preclusion of

t he Koory evidence should be upheld due to

defendant's clear violation of the district
court's discovery orders on that evidence

The district court’s exclusion of Koory's testinony and
radio interview should be upheld on the alternative basis that
defendant did not conmply with the district court's discovery
order, which was an express condition precedent to offering the
evidence at trial. Defendant suggests that the issue should be
i gnored because defendant "was prepared” to waive his attorney-
client privilege (AOB 27), but the record clearly shows
ot herw se.

After multiple warnings, the evening before the | ast day of
trial, the district court gave a clear order that defendant turn
over all its docunments within three house of the court's
tentative decision, so that they could be reviewed by the

government prior to testinony. Defendant not only failed to
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conply, but never produced the docunents while continuing to
press his clains of their adm ssibility through his third new
trial notion. (ER 2898, 2902-06, 2922-24). The district court
never wavered in its view that any testinony by Koory on his
communi cations with defendant woul d have to be preceded by the
production of docunents regarding their prior attorney-client
comuni cations. Defendant has not argued in its brief that the
district court's order was inappropriate, wth the exception of
its contention that the radio statement was not an attorney-
client communication. Any remaining claimis thus waived on
appeal. Smth, 194 F. 3d at 1052; Saunders, 951 F.2d at 1069.
In any event, defendant never raised or devel oped any objection
to the court's order in the district court, but rather agreed he
woul d conply. Specifically, the defense never argued or
objected that the radio statenent did not inplicate the
attorney-client privilege and the statenent directly inplicated
the other attorney docunents turned over w thout review by the
government on the basis of the privilege.

In sum the record shows that defendant nade a cl ear
strategic choice to ignore the court's order and withhold the
materials, at risk of exclusion of the evidence. |In such
circunstances it is appropriate to enforce the court's ruling on

those grounds. See United States v. Duran, 41 F.3d 540, 545-46

(9th Cir. 1994) (uphol ding exclusion of evidence that was not
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disclosed in violation of Rule 16 where defense counsel failed

to produce evidence w thout show ng of cause); United States v.

Aceves- Rosal es, 832 F.2d 1155, 1157 (9th Cir. 1987) (per curiam

(uphol di ng excl usion of evidence not tinely disclosed where

def ense counsel "nmade a strategic decision to withhold the

docunent until after the close of the governnment’s case").

Def endant shoul d not be allowed to prevent the governnent from

reviewing material that could have been used to eval uate and

test defendant's proposed evidence and then argue that the

exclusion of that evidence requires that he receive a new trial.

The district court should be affirmed on this i ndependent basis.
6. The District Court Did Not Abuse Its Discretion in

Excl udi ng Hearsay Statenents Made By Baxter to a

Def ense I nvestigator Wiile He WAs Represented By
Counse

At trial, the district excluded proposed testinony froma
def ense investigator about out-of-court statenents allegedly
made by Baxter when the investigator served Baxter with a trial
subpoena.® (ER 2777-82, 2877-89). Defendant filed a brief with

the proposed testinony set forth in a report fromthe

® To put simlar evidentiary issues together, the exclusion of

t he Baxter evidence is addressed here with rulings on the
entrapnment by estoppel defense. However, the Baxter evidence
was not part of that defense, but part of the governnent
affirmati ve case, as charged in the indictnment. Thus, even if
this Court agrees with the governnent that defendant's
entrapnment by estoppel charge was invalid, this issue would
survi ve.
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i nvestigator, along with legal authority purporting to seek

adm ssion of Baxter's statenent that "Charlie didn't know
anyt hi ng about his deal,"” and that defendant was a "really good
guy," as non-hearsay statenents agai nst penal interest under

Fed. R Evid. 804(b)(3) and United States v. Paguio, 114 F. 3d

928, 933 (9th Cr. 1997). (CR 155; ER 2593-2609, 2601
(menorandum cont ai ning statenments)). Defendant al so nade the
sanme argunments in his third newtrial notion. (ER 3270-72). At
trial, the court carefully analyzed all of these argunents,
found defendant's anal ysis m staken, and ruled that the
testinmony was inadm ssible on nultiple grounds. (ER 2877-99).
The district court confirmed that ruling in rejecting the new
trial notion, adding that a recent affidavit filed by the
defense in support of a newtrial notion only confirned that
Baxter was not incul pating hinself. (ER 337).

The district court did not abuse its discretion in finding

that Rule 804(b)(3) was not satisfied. See United States v.

Satterfield, 572 F.2d 687, 692 (9th Cr. 1978). The court

properly found that the proposed statenents by Baxter were not
adm ssi bl e agai nst penal interest as the statenents (1) did not
tend to subject the declarant to crimnal liability, and
(2) were not made under circunstances corroborating the

trustworthiness of the statenent. (ER 2881). Both of these

106



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 125 of 211

el ements were required for admssibility. Satterfield, 572 F. 2d

at 690-91

As to the first elenment, a statenment against interest mnust
(a) "solidly inculpat[e] the declarant,” and (b) "be one that a
reasonabl e person in the declarant’s position would not have

made unless it were true.” United States v. Magana-O vera, 917

F.2d 401, 407 (9th Cr. 1990). Here, Baxter never admtted
crimnal liability hinmself, but, at best, only excul pated
def endant by stating that defendant knew not hi ng about the deal.
(ER 2601). This is in contrast to Pagui o on whi ch def endant
relies. There, the hearsay declarant clearly confessed his own
crimnal liability in great detail, admtting his own creation
and execution of each portion of a conplex fraudul ent schene,
and "not only participation but |eadership” in the crine.
Pagui o, 114 F.3d at 931 & n.1; id. at 933; see also (ER 2884,
2894 (court finds that Paguio not simlar), ER 337-38 (sanme on
new trial notion)).

Nor does the context of Baxter's statenents contain
obj ective indicia of an understandi ng that he could be

incul pating hinself. WIlianmson v. United States, 512 U. S. 594,

601, 603 (1994) (whether a statenent is against interest nust be
determ ned "fromthe circunstances of each case" and can only be
determined "by viewing it in context"). As the district noted,

in the investigator's report Baxter showed great confusion as to
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whet her his statenments would help or hurt him he asked the

i nvestigator, anong other things, where the trial was, whether
he was supposed to conme, whether the "Sheriff's would be nmad at
himt for testifying, and "who el se would be testifying." (ER
2891-93 (discussing report, ER 2601 1Y 2-3), 2895). Indeed,
after being told to contact his attorney by the investigator,
Baxter specifically asked "if this could harmor help his case.”
(See ER 2891-92 (concluding that facts fromreport do not

i ndi cate "adm ssion against interest by Baxter")).

The court also correctly found that the circunstances in
whi ch the statenments were obtained did not corroborate their
trustworthiness, as required under Rule 804(b)(3). (ER 2779-
87). At the tinme of the statenents, Baxter was a represented
party with crimnal charges against him (ER 2779). Defendant
had known for a nonth that he was represented and sent and
investigatory to serve himw th a subpoena after |eaving a voice
nmessage for his attorney. (ER 2779-80 ("we did believe he was
represented”)). However, Baxter's counsel was not present when
the statenments were nade. (ER 2880). The investigator also did
not i nform Baxter that the statenments could be used agai nst him
(1d.). The district court concluded that "engaging in a
conversation with an individual whomthe investigator should
have known faces possible crimnal penalties is problematic."”

(ER 2779-81 (noting that defense counsel "would be upset” and
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woul d be arguing for exclusion of statenents if governnent
obtai ned statenents in simlar manner); GER 212, 238-39 (Cal.
Rul e Prof. Conduct 2-100(A) (barring attorney conmmuni cations,
directly or indirectly, with a represented party)). Paguio
supports the court's ruling. There, before any conversations
t ook place, the defense counsel and paral egal advised the
decl arant that they were not his attorney, that they represented
anot her party, and that any subsequent conversation was not
privileged. Paguio, 114 F.3d at 931. As the district court
not ed, none of that occurred here. (ER 2893).

For the first tinme on appeal defendant al so seeks adm ssion

of the statenent on due process grounds under Chanbers v.

M ssi ssippi, 410 U. S. 284, 285 (1973). Chanbers is inapplicable

given the problens with the statenment's trustworthiness set
forth above. |In addition, the Baxter evidence was far from
"critical," as in Chanbers. Defendant was able to testify about
his relationship with Baxter, denying know edge of his $3, 200
sale to an undercover officer, and discussing the enpl oynent

rel ati onship he had with himand other restrictions on his
activities. (ER 2508-17; DX 478, GER 1044). Thus, defendant
contested this issue without the problematic testinony.

Further, any error on this point was harm ess given the snal
anount of marijuana at stake in the deal conpared to the overal

conspiracy, as supported by defendant's own admi ssions at trial.
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As the district court noted in rejecting defendant's new tri al
notion that "throughout the trial, there was no di spute that
Def endant sold | arge anounts of marijuana. Therefore, even if
the jury were to believe Baxter's testinony entirely, it is
difficult to see how Lynch's trial would result in an
acquittal." (ER 337; see also ER 338).
7. This Court Should Affirm Each of The District Court's
Evidentiary Rulings on the Alternative Basis That
Def endant WAs Required But Prejudicially Failed to

G ve Notice of Entrapnent by Estoppel Under Fed. R
Cim P. 12.3

Contrary to the ruling of the district court, defendant was
required by Federal Rule of Crimnal Procedure 12.3 to provide
notice of his entrapnent by estoppel. H's admtted failure to
do so, and the established prejudiced it caused, provides an
i ndependent basis in the record to affirmthe district court's
evidentiary rulings regarding the defense.

Rule 12.3 requires a defendant to give notice to the
government of a public authority defense at the tinme set for the
filing of pretrial notions, and sets up a procedure for
di scl osure of w tness and other information about the defense.
Fed. R Crim Pro. 12.3. At trial, the governnent argued that
entrapnment by estoppel is a formof public authority defense
requiring Rule 12.3 disclosures which defendant had not
provided. It noved to preclude the defense on that ground. (ER

1335-38, 1345-60). Defendant conceded that if Rule 12.3 applied
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to entrapnment by estoppel, he had violated the rule. (ER 1350).
The district court also said on two occasions that the
government had been prejudiced by defendant's failure to
di scl ose his defense until the eve of trial. (ER 1136, 1139).
However, the district court held that while a public authority
defense is simlar to entrapnment by estoppel, there were enough
differences to rule that Rule 12.3 did not apply. (ER 1360-61).
The district court erred in ruling that Rule 12.3 did not
applied to the defense in this case. This Court should hold
that Rule 12.3 notice was required. The governnment is not aware

of a federal court of appeals case on point. But see United

States v. Jackson, No. 96 CR 815, 1998 W. 149586, (N.D. II1.

July 25, 1998) (Rule 12.3 applies to entrapnent by estoppel).
However, the recognition by courts that entrapnent by estoppel
is a formof public authority defense, or that it derives from
the same policy concerns, has caused a leading treatise to
conclude that Rule 12.3 covers the defense. 1A Wight &

Lei pol d, FEDERAL PRACTI CE AND PROCEDURE 8 211, at 545-46 (4th ed.
2008) (public authority simlar "to the common | aw def ense of
entrapnment by estoppel, and Rule 12.3 covers clains under that

name as well."); see also United States v. Jumah, 493 F. 3d 868,

874 n.4 (7th Gr. 2007); United States v. Neville, 82 F.3d 750,

761 (7th Cr. 1996) ("‘public authority,” sonmetinmes called

entrapment by estoppel."); Burrows, 36 F.3d at 881-82 (policies
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and basis behind two the sane); United States v. Pitt, 193 F. 3d

751, 758 n.8 (3d GCr. 1999) (no conceptual difference between

two defenses). This court should follow this reasoning and case

law, and hold that Rule 12.3 applies to entrapnent by estoppel.
Defendant's Rule 12.3 violation could not be used to

precl ude defendant's own testinony. See Fed. R Crim Pro.

12.3(c); United States v. Bear, 439 F.3d 565, 571 n.1 (9th Cr

2006). However, given that the court found the governnent
prejudi ced by defendant's | ate disclosure of the defense, Rule
12. 3 shoul d be held to provide an i ndependent basis for
affirmng the district court's rulings on evidence other than
defendant's testinony. Each of the rulings in this section
concerned not defendant's own testinony, but evidence seeking to
bol ster defendant's story. It is exactly the kind of evidence

t hat the governnent could have investigated, but for defendant's
untinmely disclosure of his defense.

D. DUE TO THE | NVALI DI TY OF THE DEFENSE, THE COURT SHOULD NOT

HAVE | NSTRUCTED THE JURY ON ENTRAPMENT BY ESTOPPEL, BUT THE
| NSTRUCTI ONS WERE CORRECT

As noted above in Section B of this brief, defendant's
entraprment by estoppel claimfailed as a matter of |law. Thus,
this Court need not reach the issue of whether defendant was
properly instructed on the issue, because any instruction error
was |logically harm ess. Assumng that there was a valid

def ense, however, the court made no errors in its jury
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instructions on the defense. 1In Section B, the governnent
addressed defendant's argunents as to instructions on the second
el enent to the entrapnent by estoppel defense (AOB 47-49), and
the third element (AOB 49-51), as well as his argunent that the
defense applied to Counts Two and Three. (AOB 51-53). As set
forth bel ow, defendant's additional argunent that the court
erred in instructing on the first elenment of entrapment by
estoppel and on the rel evance of the nedical use of nmarijuana to
t hat defense also fail

1. St andard of Revi ew

The district court’s formulation of jury instructions is
reviewed for abuse of discretion, and the “relevant inquiry is
whet her the instructions as a whole are m sl eadi ng or inadequate

to guide the jury’s deliberation.” United States v. Hofus, 598

F.3d 1171, 1174 (9th Cr. 2010) (quotation omtted). Wether
the instructions nmisstated an el enent of the offense is revi ewed

de novo. I1d. As noted, however, if the elements are fairly and

adequately covered the precise fornulation of the instruction is

for abuse of discretion and harm essness. See Wodley, 9 F.3d

at 780. Unpreserved instructional error clains are reviewed for
plain error. Hofus, 598 F. 3d at 1175. A defendant’s nere
proposal of an instruction is inadequate to preserve a claimfor

review, rather, the defendant nust object to the jury
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instructions with sufficient specificity to nake clear the basis

of the objection. Id.

2. The Court Properly Instructed on the First El enent of
Ent rapnent By Est oppel

As this Court has said on two occasions, the first el enent
of entrapment by estoppel is "an authorized official, enpowered
to render the clained erroneous advice." Schafer, 625 F.3d at
637 (quoting Batterjee, 361 F.3d at 1216). The district court
tracked this |language verbatimin its jury instruction, properly
addi ng that the authorized official nust be "federal." (ER 324

(I'nstruction No. 34)). See Brebner, 951 F.2d at 1027 (defendant

must show "federal governnent official enpowered to render the
cl ai med erroneous advice or . . . an authorized agent of the
federal government"); Mack, 164 F.3d at 474 (state official not
authorized to render advice on federal crimnal law); Collins,
61 F.3d at 1385 (sane). This instruction was correct.

Def endant argues that use of the word "who was enpowered"
prevented himfromarguing that the official could have
"apparent"” as opposed to "actual" authority. (ACB 46-47).
First, defendant waived this argunent in the district court, for
def endant hi nsel f proposed an instruction defining this el enment
as "an authorized governnment official enpowered to render the
cl ai mred erroneous advice," nearly the precise | anguage he

objects to on appeal. (ER 1594). Second, the court's | anguage
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is taken directly from several decisions by this Court, and to
the extent it narrows the defense to actual authority, it is

clearly circuit law. See Schafer, 625 F.3d at 637; Batterj ee,

361 F.3d at 1216; Brebner, 951 F.2d at 1027.

Third, regardl ess, defendant failed to show apparent
authority. Defendant |earned no information about the man who
rendered the all eged incorrect advice to himin final DEA call.
He did not know the man's title, job or position, or whether the
man was an agent or |aw enforcenent officer. (ER 2542-45,

2576). He did not know whet her the person could speak for the

DEA or the federal governnment, nor did defendant ask whet her

this was the only person defendant needed to speak to on the

i ssue. (ER 2565-66). There were not facts conveyed to

def endant during the call to show that the person on the phone

was soneone "who clearly appeared to be the agent of the State

in a position to give such assurances.” Raley, 360 U S. at 437
(enmphasi s added) (Chairman and nenbers of comm ssion where

guestions were asked gave erroneous | egal advice about inport of

not answering their questions); see also United States v. Baker,

438 F.3d 749, 755-58 (7th Gr. 2006) (no apparent federa
authority where state officer showed United States Marshal badge
and said he had "no problens at all working with the Feds").

Any technical error was thus harnl ess.
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3. The I nstructions on State Law Were Correct and D d Not
Under cut the Def ense

Def endant chal | enges the district court's instruction
regardi ng federal and state |law, specifically instructions Nos.
2 and No. 3 concerning the interaction between state and federal
marijuana |law (ER 314), and instruction No. 19 which references
federal law s prohibition on marijuana for all purposes. He
al so conpl ai ns about the court's prelimnary instruction
regardi ng marijuana. (AOB 54-57).

First, even if one were to read these instructions as
preventing all references to state | aw and nedi cal marijuana use
in the case, as defendant does, it would not by inproper based
on the testinony at trial. Defendant's defense (assumng it was
ot herwi se viable) did not require any reference to state | aw.
Hi s testinony was that the erroneous advice he received fromthe
DEA was that it was that the legality of marijuana stores was up
to the "cities and counties" to decide. Thus, the district
court let in anple evidence of defendant's conpliance with city
and county |l aw such as his interaction with the city and
conpliance with county health boards. There was no reference in
the DEA call to the "nedical use of marijuana."”

As a factual matter, though not discussed at trial, even
officials from Mrro Bay never determ ned whet her defendant was

conplying with state |law (ER 3473-74), and the district court
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determ ned at sentencing that he had not. (ER 423 n.25). But,
as noted above, the evidence was undi sputed that defendant did
conply with the laws of his city any county. Defendant could
prove his defense w thout show ng evidence of the nedical use of
marijuana by his custoners. Thus, defendant's position that
this instruction deprived of his defense is not supportable.
Def endant' s conpl aint appears to be that the instructions
hi ndered himfrom converting a specific (though thin) entrapnent
by estoppel claiminto a neans to seek jury nullification by
hi ghlighting the difference between state and federal |aw and
the synpathetic circunstances of sonme of his custoners --
defense thenmes that ran fromvoir dire, through opening
statements, to witnesses |ike Beck.

Second, Instruction No. 2 read in context with Instruction
No. 3 and Instruction No. 34 concerning the entrapnment by
est oppel defense, and the other jury instructions, shows that
the instruction did not constrain the defense. (ER 313-26).
Rat her, read together, they properly defined the interaction
between state and federal law as it applied to the crim nal
charges in the governnent's case and the exception to them

created by the defense. Instruction No. 2! accurately stated

10 | nstruction No. 2 provided:

| NSTRUCTI ON NO. 2
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the interaction between state |aw and the federal crim nal
charges described in Instruction 3. (ER 314 ("INSTRUCTION NO. 3
The Indictnment in this case accuses the defendant . . . of
various crinmes which are alleged in five different counts of the
I ndi ctment. [Describing Five Counts]). That is, that federal

| aw makes marijuana illegal for all purposes and state | aw
cannot override it. This is an accurate statenment of the |aw
E.g., 21 U S.C. § 841(a); Raich, 545 U S. at 27, QGakland

Cannabi s Buyers’ Coop., 532 U. S. at 489-99; Rosenthal, 334 F.

App’ x at 844; Rosenthal, 454 F.3d at 947. The portion of the
i nstruction about whi ch defendant conplains: "For exanple,
unless | instruct you otherw se, you should not consider any
references to the nedical use of marijuana”™ is given as an

exanple of the type of state law activity -- nedical use of

This case is governed exclusively by federal |aw
Under federal law, marijuana is a Schedul ed |
controll ed substance, and therefore, federal |aw
prohi bits the possession, distribution, or grow ng of
marijuana for any purpose. Any state |aws that you
may be aware of concerning the legality of marijuana
is certain circunstances do not override or change the
federal |law. For exanple, unless | instruct you
ot herwi se, you should not consider any references to
t he nmedi cal use of marijuana.

The United States Congress did not violate the
Tenth Amendnent of the United States Constitution when
it crimnalized the manufacture, distribution or
possessi on of marijuana even in states such as
California which has legalized marijuana for certain
pur poses under state |aw.
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marijuana -- that does not override the federal charges against
def endant, as shown by the fact that "for exanple" refers back
to the prior sentence about the primcy of federal |aw.
Instruction No. 19 al so accurately defines the illegal status of
marijuana under federal law in the inapplicability of state | aw
to that status. (ER 318).' It again provides accurate context
to the description of the elenents of the various nmarijuana

of fense set forth in Instructions 20 through 33. (ER 314-33).
Simlarly, the references to the 10th Amendnent in instruction
No. 2 are correct as a matter of |aw, and specifically designed
to avoid confusion of the jury about evidence that was offered
at trial, but also contained errors of law. (E. g., ER 2363,
2367, 2450-53, 2558-59; DX 420, GER 1014 § (e)). Instruction

No. 34'? by contrast, points out that the entrapment by estoppe

1 Instruction No. 19 provi ded:
I NSTRUCTI ON NO. 19

You are instructed as a matter of law, that marijuana, and
. . . THC . . . are Schedule | controlled substances. Federal
| aw prohi bits the possession, distribution, or manufacture of
marijuana, marijuana plants, or THC for any purpose. State and
| ocal law cannot trunp federal lawin this area. (ER 318).

12 I nstruction No. 34 provided, in pertinent part:
| NSTRUCTI ON NO. 34

Def endant has raised an "entrapnent by estoppel"” defense in
this case. Entrapnment by estoppel is the unintentional

entrapnment by a government official who m stakenly m sleads a
person into a violation of the |aw.

119



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 138 of 211

defense is an exception to the applicable federal |aw previously
defined in Instruction Nos. 2, 3 and 20-33. It is the

"ot herwi se instructed" | anguage referenced in Instruction No. 2
because "[e] ntrapnment by estoppel is the unintentional

entrapnment by governnment officials who mstakenly m sl eads a

person into a violation of the law." (ER 324 (enphasis added)).

Thus, read as a whole, the instructions show that state |aw does
not override the federal charges that apply to the charges in
the indictnent. However, entrapnent by estoppel is a defense
based on a m staken violation of those | aws. That defense thus

logically could incorporate information and conduct in

In order to find the Defendant “not guilty” . . . Defendant
must prove the followng five elenents by a preponderance of the
evi dence as to that Count or crine:

1) an authorized federal governnent official who was
enpowered to render the clai med erroneous advi ce,

2) was nade aware of all the relevant historical facts, and

3) affirmatively told the Defendant that the proscribed
conduct was perm ssi bl e;

4) the defendant relied on that incorrect information, and

5) Defendant’s reliance was reasonabl e.

As to the first element, in this case, the entrapnment by
est oppel defense would only apply to the statenents nade by
United States governnent officials. It does not apply to
statenents nmade by state of local officials or by private
parties. As to the third elenent, the advice or perm ssion
received fromthe federal |aw would have accepted the
information as true, and woul d not have been put on notice to
make further inquiries.

(ER 324)
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viol ation of those federal |aw, such as marijuana use, while
still supporting the defense. The court did not err in giving
t hese instructions.

Def endant does not specify how the result of his case would
have been different wi thout these instructions. He does not
expl ain, for exanple which evidence that cane in at trial would
have been ignored by the jury by the jury as a result of the
instruction as he interprets it. Again, defendant offered anple
evi dence of his conpliance with the laws of “cities and
counties” as he clainmed he was told by the DEA, so any prelusion
of evidence on the non-disputed issue of nedical use of
mari j uana was harmnl ess.

Def endant cites Tall nadge, 829 F.2d at 775 for the
proposition that he could rely on state official or state | aw
As stated previously, the coments by state officials were
relevant in Tall nadge because they went directly to
m srepresentation by the federal official. 1d. Here, defendant
offered no statenent by a local official that his marijuana
store's legality was a matter only of state and | ocal concern.
Def endant appears to be asserting a m stake of |aw defense based
on his subjective state of mnd which is inconpatible with the

obj ectivel y-based defense. E.g., Lansing, 424 F.2d at 266;

Spires, 79 F.3d at 466. In any event, while Instruction No. 34

prohibits reliance on state officials for the second el enent of
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entrapnment by estoppel, consistent with Tall nadge and ot her
cases, it has no such restriction on what evidence the jury
coul d consider with respect to defendant's reasonable reliance
for the fourth element. Thus, there was no prejudice, in any
event. (ER 324). The instructions on this issue were correct
even if one adopts defendant's overly-broad view of Tall nadge.

E. THE DI STRI CT COURT' S ANTI - JURY NULLI FI CATI ON | NSTRUCTI ON
DURI NG VO R DI RE WAS PERM SSI BLE

1. St andard of Revi ew

In review ng the conduct of the district court during voir
dire, this Court “will not reverse unless the procedures used or
t he questions asked were so unreasonable as to constitute an

abuse of discretion.” United States v. Pinentel, 654 F.2d 538,

542 (9th Cr. 1981). Moreover, “a trial judge, as governor of
the trial, enjoys wde discretion in the matter of charging the

jury.” Arizona v. Johnson, 351 F.3d 988, 994 (9th G r. 2003)

(internal citations and quotation marks omtted). Accordingly,
this Court reviews for an abuse of discretion a district court’s
formulation of jury instructions, and de novo whether a jury

instruction msstates the | aw. United States v. Cortes, -- F.3d

--, 2013 W 5539622, at *3 (Cct. 9, 2013 9th Cir.).
Appel | ant does not, and cannot, claimthat the district
court’s instruction during voir dire constituted a m sstatenent

of the law. Accordingly, this Court reviews the district
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court’s formulation of the instruction and its decision to give
the instruction to control the voir dire process for abuse of
di scretion.

2. Nei t her the Jury nor the Defendant Has a Right to Jury
Nul I'i fication

Def endant clainms that the district court’s anti-jury
nullification instruction during voir dire “stripped the jury of
its power to nullify and Lynch of his right to trial by jury.”
(AOCB 65). Defendant’s argunent |acks nerit.

As this Court has previously held, “while jurors have the
power to nullify a verdict, they have no right to do so.”

Merced v. McGrath, 426 F.3d 1076, 1079 (9th G r. 2005); see al so

United States v. Perez, 86 F.3d 735, 736 (7th Gr. 1996) (“Jury

nullification is a fact, because the governnment cannot appeal an
acquittal; it is not aright, either of the jury or of the
defendant.”). Further, trial courts “manifestly do not have a
duty to ensure a jury's free exercise of this power” because
nullification is contrary to the duty of jurors to take the | aw
fromthe court and apply that lawto the facts as they find them
to be. Merced, 426 F.3d at 1079. Inportantly, although courts
have no neans to undo nullification after the verdict of

acquittal has been made, they have the duty to forestall or
prevent such conduct.’” Merced, 426 F.3d at 1080 (quoting

United States v. Thomas, 116 F.3d 606, 616 (2d G r. 1997)); see
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al so Thomas, 116 F.3d at 615 (“[T] he power of juries to

‘nullify’ or exercise a power of lenity is just that — a power;
it is by no neans a right or sonething that a judge should
encourage or permt if it is wwthin his authority to prevent.”).

3. Anti-Nullification Instructions Have Been Wdely
Accepted By This Court and Other Circuit Courts

Def endant clains that anti-nullification instructions are
“so far out of the norm this Court has not yet addressed the
propriety of such a charge.” (AOB 64). Defendant is wong.
This Court has approved of anti-nullification instructions.
First, in Merced, this Court quoted with approval the follow ng
| anguage from Thomas: “trial courts have the duty to forestal

or prevent such conduct [jury nullification], whether by firm

instruction or adnmonition . . . .” Mrced, 426 F.3d at 1080

(quoting Thomas, 116 F.3d at 615).

Second, in Rosenthal, 454 F.3d at 947, the defendant
clainmed that the district court “erroneously instructed the jury
regarding its right to engage in nullification.” The district
court in that case had interrupted defense counsel’s cl osing
argunment to provide the follow ng instruction:

Well, ladies and gentlenmen, you cannot substitute
your sense of justice, whatever that neans, for
your duty to follow the | aw, whether you agree
with it or not. I1t’s not your determ nation

whether a lawis just or whether a law is unjust.
That can’t be your task.
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Rosenthal, 266 F. Supp. 2d at 1085, aff’'d in part, rev'd in

part, 445 F.3d 1239 (9th Cir. 2006).' In ruling on the
defendant’s new trial notion, the district court found no error
in that instruction because it was consistent with the court’s
obligation to prevent nullification. 1d. The district court,
in Rosenthal also noted, as a practical matter, that “[t]he jury
al ways retains the power to make that decision [to nullify], no
matter how the court instructs it” because nullification is, by
definition, the jury' s decision to ignore the court’s
instructions. 1d. On appeal, this Court found no error in the
district court’s anti-nullification instruction and adopted the
district court’s “reasoning in whole” on this issue. Rosenthal,
454 F.3d at 947. Moreover, the instruction in Rosenthal, |ike
the instruction in this case, is consistent with this Court’s
prior holding that “the jury may not substitute its own

determ nation of objective reasonabl eness as to the

interpretation on the law.” United States v. Powell, 955 F. 2d

1206, 1212 (9th Gr. 1991).
Furthernore, in the habeas context, this Court ruled that
no Suprene Court case establishes that the California anti-

nullification instruction violates an existing constitutional

13 At the governnent’s request, the district court in the

present case nodel ed the anti-nullification instruction given
during voir dire after the instruction given in Rosenthal. (ER
1275-76) .
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right. Brewer v. Hall, 378 F.3d 952, 956 (9th Gr. 2004). To

the contrary, this Court noted that Suprene Court authority
“enphasi zed that ‘the right to a representative jury [does not
include] the right to be tried by jurors who have explicitly
indicated an inability to follow the Iaw and instructions of the

trial judge.” 1d. (quoting Lockett v. Chio, 438 U S. 586, 596-

97 (1978)); see also Newsomyv. Runnels, 378 F. App’ x 641, 642

(9th Gr. 2010) (“Nor did the judge violate the Constitution
when he instructed the jury to deliberate and follow the law. ”).
The other Circuits to have addressed the issue of anti-

nul lification instructions have |ikew se upheld them See,

e.g., United States v. Stegneier, 701 F.3d 574 (8th Gr. 2012);

United States v. Carr, 424 F.3d 213, 219-20 (2d Cr. 2005);

United States v. Bruce, 109 F.3d 323, 327 (7th Gr. 1997);

United States v. Krzyske, 836 F.2d 1013, 1021 (6th Cr. 1988);

see also United States v. Appolon, 695 F.3d 44, 65 (1st Cr

2012); United States v. Pierre, 974 F.2d 1355, 1357 (D.C. Cr

1992) .

4. The District Court Properly Gave a Curative
Instruction in Light of the Defense’s |Injection of
Jury Nullification During Voir Dire

Anti-nullification instructions are particularly
appropriate in cases where potential or sitting jurors have been
exposed to the concept of jury nullification, as here. As

di scussed above, a trial court has an affirmative duty to
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“forestall or prevent” jury nullification. |In this case, during
voir dire, one juror, Juror No. 25, expressed extrene reluctance
and an inability to follow the court’s instructions. (ER 1216-
18, 1236-39). Defense counsel, however, refused to stipulate to
the dism ssal of Juror No. 25. (ER 1258). |Instead, defense
counsel attenpted to supposedly “rehabilitate” Juror No. 25 by
aski ng additional provocative questions, which elicited the

foll ow ng response:

JUROR: You finally said sonmething | can relate

to. | understand conpletely. | believe there is
sonething called jury nullification, that if you
bel i eve —

THE COURT: No —

JUROR - the lawis wong —

THE COURT: No. Let ne stop you —

JUROR: -- you don’t have to convict a person

That’'s it.
(ER 1263-64). It was obvious fromJuror No. 25 s continued
interruption of the district court that Juror No. 25 intended to
taint the entire jury pool with the concept of jury
nullification. To stay silent and not provide the jury pool
with an anti-nullification instruction after they have been
exposed to the concept of jury nullification would have been a
dereliction of the district court’s duty to prevent jury

nullification. See Thomas, 116 F.3d at 616 (“[I]t would be a

dereliction of duty for a judge to remain indifferent to reports

that a juror is intent on violating his oath.”); see also United
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States v. Blixt, 548 F. 3d 882, 892 (9th Cr. 2008) (district

court acted within its discretion when it gave “curative
instructions in light of the jury nullification argunents nmade

during closing argunent”); United States v. Lawence, 405 F. 3d

888, 904 (10th Cir. 2005) (simlar).

F. THE DI STRI CT COURT DI D NOT VI OLATE DEFENDANT' S SI XTH
AMENDMENT RI GHT TO TRI AL BY JURY WHEN | T PROPERLY REFUSED
TO I NSTRUCT THE JURY ON THE CONSEQUENCES OF THEIR GUI LTY
VERDI CTS

1. St andard of Revi ew

This Court reviews de novo the district court’s refusal to
give a defendant’s jury instructions based on a question of |aw.

United States v. Burt, 410 F.3d 1100, 1103 (9th Cr. 2005).

2. The Suprene Court and This Court Have Already Rul ed
that Juries Should Not Be Instructed on Puni shnent

Def endant’ s claimthat he had a Sixth Arendnent right to
“trial by a jury with know edge of the penalty for conviction”

(AOB 66), is foreclosed by binding precedent. In United States

v. Frank, 956 F.2d 872, 879 (9th G r. 1992), this Court held
that “[i]t has long been the law that it is inappropriate for a
jury to consider or be informed of the consequences of their

verdict.” Rather than requiring a trial court to informjuries

4 The district court found that defense counsel’s

questioning had, despite warnings, invoked the issue of jury
nullification. (See ER 1266-68, 1274, 1277-79) Accordingly,
any supposed error in the district court’s instruction was
caused by the defense’s questioning during voir dire and woul d
not warrant reversal. United States v. Schaff, 948 F.2d 501,
506 (9th Cr. 1991).

128



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 147 of 211

of the possible penalties a defendant faces, this Court
recogni zed that “[i]t is the practice in the federal courts to
instruct juries that they are not to be concerned with the
consequences to the defendant of the verdict, except where
required by statute.” I|d.

The United States Suprene Court has |ikew se held that a

jury “shoul d be adnonished to ‘reach its verdict wthout regard

to what sentence m ght be inposed.’” Shannon v. United States,

512 U. S. 573, 579 (1994) (quoting Rogers v. United States, 422

US. 35 40 (1975)). The Court went on to explain the reason
for this well-established rule:

The principle that juries are not to consider the
consequences of their verdicts is a reflection of
the basic division of labor in our |egal system
bet ween judge and jury. The jury's function is
to find the facts and to deci de whether, on those
facts, the defendant is guilty of the crine
charged. The judge, by contrast, inposes
sentence on the defendant after the jury has
arrived at a guilty verdict. Information
regardi ng the consequences of a verdict is
therefore irrelevant to the jury's task.

Mor eover, providing jurors sentencing information
invites themto ponder matters that are not
within their province, distracts themfromtheir
factfinding responsibilities, and creates a
strong possibility of confusion.

Id. A though the Court in Shannon was addressing the issue of
whet her juries should be infornmed of the consequences of a not
guilty by reason of insanity verdict, the Court also noted that

“as a general matter, jurors are not infornmed of mandatory
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m ni mum or maxi mum sentences, nor are they instructed regarding
probation, parole, or the sentencing range acconpanying a | esser
i ncl uded of fense,” regardl ess of whether jurors harbor
m sunder st andi ngs about these sentencing options. |d. at 586-
87.

Wi | e def endant concedes that “precedent is against himon

this point,” he clainms that these cases have been abrogated by

the Suprene Court’s decisions in Crawford v. Washi ngton, 541

U S. 36 (2004) or Apprendi v. New Jersey, 530 U. S. 466 (2000).

This claimis unsupported by any binding case |law, and is rather
prem sed on a district court’s decision in the Eastern District
of New York, which was expressly rejected by the Second G rcuit

in United States v. Pol ouizzi, 564 F.3d 142 (2d Cir. 2009).

There, the Second Circuit found that the district court could
not ignore binding precedent based on a prediction of what the
Suprenme Court would likely hold in the future. 1d. at 160. As
the Second Circuit explained:

If, as the district court believed, the general
princi pl es of Booker, Apprendi, and Crawford wil |
|l ead the Suprenme Court to conclude that the

ci rcunstances in which a jury nust be inforned of
an applicabl e nmandatory m ni mum are not as
[imted as Shannon articulated, that is a

deci sion we nust |eave to the Suprene Court.

ld. Accordingly, the Second GCircuit found that, applying

bi ndi ng precedent, “it is clear that Polizzi had no Sixth
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Amendnent right to a jury instruction on the applicable
mandat ory m ni num sentence.” 1d. at 161

Further, this Court’s continued reliance on Frank and
Shannon in cases decided well after the Suprene Court decided
Apprendi and Crawford denonstrates that there has been no
abrogation of the general rule that juries should not be
instructed on the consequences of their verdicts. See, e.g.,

United States v. Garcia, 500 F. App’'x 653, 654 (9th G r. 2012)

(citing Frank to support holding that the “district court did
not err when it denied [defendant’s] request to informthe jury
of the mandatory m ni num sentence. W have repeatedly held that
district judges should not instruct juries on the sentencing
consequences of a verdict when the juries have no role in fixing

puni shment”); United States v. Jones, 346 F. App’ x 253, 256 (9th

Cr. 2009) (citing Shannon and Frank to support hol ding that
defendant’s “argunent that the district court should have
instructed the jury that he faced a mandatory fifteen-year
sentence is |ikew se forecl osed by precedent”).

3. This Case Did Not Fall w thin Shannon’s Narrow

Exception As To When Inform ng The Jury of the
Consequences of Their Verdicts May Be Necessary

Def endant clains that the jury should have been infornmed of
t he mandatory m ni mum sentences “to counter a m sstatenent,”
namely, that the jury was “actively msled to believe that the

district court would be able to exercise discretion in
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sentenci ng” defendant, because they were instructed that “[t]he

puni shment provided by law for this crime is for the court to

decide.” (AOB 68 (enphasis in original)).

Def endant’ s argunment is foreclosed by United States v.

Wl son, 506 F.2d 521, 522-23 (9th Gr. 1974), superseded by

statute on other grounds, 18 U S.C. § 3561. In WIlson, this

Court rejected the defendant’s argunment that “it was error for
the trial judge to instruct the jury that punishnment is
exclusively a matter for the court when, as here, there is a
statutorily inposed sentence.” Id. at 522. |Instead, the Court
held that “[t]he jury's the law to determ ne guilt; the judge

i nposes sentence. Even if the statutory sentence were
mandatory, it is still the exclusive province of the court to
pronounce it.” 1d. at 522-23.

Thus, there was no error or msstatenment in the jury
instruction provided to the jury in this case. The district
court properly instructed the jury about the division of
responsibilities in jury trials.

Furthernore, the Suprenme Court in Shannon articulated a
narrow exception as to when it would be appropriate for a jury
to be informed of the consequences of a not guilty by reason of
insanity verdict. The Court explained that in sone limted
i nstances, for exanple if a prosecutor or witness stated that a

def endant would “go free” if the jury found himnot guilty by
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reason of insanity, a district court would have to intervene to
correct that m sstatement. Shannon, 512 U.S. at 587.

The reasoning of this exception is clear: w thout an
intervening instruction in that type of scenario, a jury could
decide to find the defendant guilty, rather than not guilty by
reason of insanity, because the jury feared that the defendant
woul d go free. Thus, the jury’'s decision would be based on the
consequences of its verdict, rather than the actual guilt or
i nnocence of the defendant, which is the very reason why jurors
are ordinarily not informed of punishnent.

Here, defendant cannot articulate a simlar m sstatenent
made by the district court, a prosecutor, or a wtness, that
woul d have resulted in a verdict based on the jury’s
m sunder st andi ng of the consequences of its verdict, rather than
on defendant’s guilt. Rather, his argunent rests (again) on
inpermssible jury nullification — if the jury had been
i nformed of the mandatory m ni nrum sentence, it would have
acquitted him regardless of his guilt. As discussed above,
defendant is not entitled to instructions that would further his
jury nullification defense.

G THE COURT DI D NOT PLAINLY ERR IN | TS HANDLI NG OF JURY
COMVUNI CATI ONS PRI OR TO DELI BERATI ONS

For the first tinme on appeal, defendant conpl ains about the

court's handling of jury questions prior to deliberations. He
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seeks reversal based on the court's instruction to jurors on
July 31, 2008 that the court would not answer any substantive
guestions, and the fact that the court did not share jury notes
wi th counsel. Defense counsel neither raised these issues at
any time during the course of the trial, nor requested a hearing
on the issue after trial despite numerous opportunities. The
court had wi de discretion on whether to answer questions before
del i beration, and any inproper handling of jury comrunications
during trial was cured by the court's later jury instructions
which nade it clear that the jury could then ask questions about
the I egal issues that had been raised at trial or ask for
i nformati on about the facts in evidence.

1. Backgr ound

On July 22, 2008, at a pre-trial conference, upon the
government's objection, the district court determ ned that
jurors would not be allowed to question witnesses during trial.
(ER 806-07). On July 24, 2008, the jury was enpaneled. (ER

1304). As part of its prelimnary instructions to the jury, the

court said, "if you need to comrunicate with ne, sinply give a
signed note by neans of handing it to the clerk who will give it
to me." (ER 1313, see ER 330). It also instructed "you should

not take anything | nmay say or do during the trial as indicating
what | think of the evidence or what your verdict should be."

(ER 328, 1308).
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On July 25, 2008, after opening statenents, the court

i nfornmed counsel that a juror had asked whether they woul d be
al l owed to ask questions. The court said "we have raised that
i ssue” and in accord with its past ruling on July 22, 2008, the
court said it would informthe juror that there would be no
guestions fromthe jury. (ER 1402). Defendant did not ask to
see the communication fromthe juror. Defendant al so never
objected to either the procedure for informng the clerk of
guestions, nor the court informng the jury that questions would
not be permtted. (1d.). After a recess and presentation of
the first witness, the court spoke to the jury:

Let me just indicate to the jury, ny clerk

informed ne that one of the jurors questioned as

to whether or not the jurors were going to be

allowed to ask questions. Let ne indicate that |

have decided in this case the answer is no.

| do not allow questions fromjurors in
crimnal cases because of . . . the mgjor

probl ens of evidence that conme into play nore
seriously in crimnal, cases than in civil case,

SO . . . | donot allowthemin crimnal cases,
so jurors will not be asking question. Al
right?

(ER 1425). Later that day, upon question fromthe court, a
juror asked for a play back of an audio recording, and the court
conplied. (ER 1467).

On July 29, 2008, the fifth day of trial and third since
the jury was enpanelled, the court informed the parties during a

recess that a juror had asked the court clerk a question:
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Let nme indicate for the record. Earlier there
was a question that one the jurors had addressed
to my clerk which was taken care of by the
questioning of [governnent counsel], but | just
want to make sure it was noted on the record that
one juror had a question and that was just
that a juror had asked a question as to the
status of the sheriff's departnment and al so the
DEA agent and that matter was taken care of by
t he governnent's subsequent questioning. Let ne
ask. | presune there is no problemfor either
side in that regard.
[ DEFENSE COUNSEL]: | don't think so, Your Honor.
[ GOVERNVENT COUNSEL] : No, your honor
(ER 1941). Again, defense counsel did not ask for nore
i nformati on about the juror communication, nor did they raise
objection to the process by which the jury conmunicated to the
clerk. (1d.).

Later that day, the court told counsel that one juror had
asked the court clerk for a definition of the term"mnor" as
used in trial. The court said it assuned the parties would
address that during questioning, but defense counsel said it had
"no objection to the court instructing." (ER 2049). The court
then said "that same juror indicated that he does not understand
what "hash is" though the court noted that this information had
been covered at trial, but not in the jury instructions. (ER
2050). CGovernnent counsel said that a subsequent w tness would
cover that topic further, and w thout objection to the

resolution of the matter, the jury was brought in. (l1d.). The

court then checked with counsel to see if there was any
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objection to instructing the jury on the “mnors” issue based on
the proposed jury instructions, and both parties agreed. (Id.).
The court gave an instruction, and the case continued. (ER
2051). There was no objection to the procedure for

communi cating with the juror who raised the issue.

On July 30, 2008, after a recess, the district court
addressed the jury stating that "my clerk has indicated to ne
that sonme of you have a question as to when a counsel objects on
the basis of 403 or when the court rules on the basis of 403,
what does it nean."” (ER 2208). The court expl ained that:

| will be instructing you that you cannot

consi der the objections or the basis for the
objection. In other words, you are just going to
have to accept nmy ruling. |If | make a ruling,
even though | may refer to the reasons for ny
ruling, you can't consider that for purposes of

this case. |1'mnot going to explain to you what
403 neans. Al right?

[ DEFENSE COUNSEL]: May | proceed your honor?
THE COURT: Yes.

(ER 2208). Defense counsel did not object to the instruction,
seek information about the juror's communication with the clerk,
or object to the court's failure to warn the parties of the
i ssue in advance of speaking to the jury.

On July 31, 2008, during a recess, the district court
informed the parties that jurors had been asking questions of

the cl erk:
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THE COURT: Also, one other thing. You can bring
inthe jury, Javier. Javier is continually
getting questions fromthe jury. | will inform
the jury that -- I've already indicated that the
jurors are not going to be allowed to ask
questions during the course of the trial. So we
won't be responding to questions.

[ DEFENSE COUNSEL]: To the extent they have
al ready, we'd be curious as to what the questions
are.

THE COURT: | know you'd be curious, but the
answer is no.

[ DEFENSE COUNSEL] : Yes, your honor.

(ER 2505).

The jurors then entered the courtroom (1d.). After
briefly discussing some scheduling matters, the court addressed
themon the issue of jury questions:

THE COURT: [My clerk informs ne that he has
periodically been getting questions fromjurors.
Let me indicate to jurors that |I've already
indicated at the start of this case that the
jurors were not going to be allowed to ask
substantive questions. |f you have sone
procedural question of how the case is going or
sone aspect of the procedure, | would be able to
answer that. But in terns of substantive
guestions, no, there will be no questions from
the jurors in the course of this trial. Do al
of you understand that?

THE JURY: (Noddi ng heads.)

THE COURT: In so far as substantive questions,
there was a question as to exhibits.

The district court went on to explain to the jury that it would
eventually receive all admitted trial exhibits in the jury room

with the exception of contraband. (ER 2506-07). The court
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asked the jurors if "any of you have any questions on that," and
one juror replied:

JUROR SEAT NO. 7: If there are sone w tnesses
and there are sone questions back and forth and
you don't followit or its not answered, could we
ask why that question was not answered?

(ER 2506). The court explained to the jury that it made rulings
on obj ections based on rules of evidence and it was not for the
jury to specul ate about the answer to questions it had excl uded.
(ER 2506-07). It asked the jurors if they understood, and they
nodded their agreenent. (ER 2506). The case then continued
with further witness testinony. (l1d.). At no point did

def endant object to the explanation by the district court.

On August 4, 2008, after the close of evidence, the court
was preparing to hand out jury instruction prior to reading them
tothe jury. It informed the jury:

If while |"mreading [the jury instructions] you
have a question, please feel free to raise your
hand or tell ne to stop and I will give you a
further explanation if what is stated in the jury
instruction is not clear to you.

Also, if at any point in tinme during your

deli berations in the jury roomif you have a

di sagreenent as to what the instructions nean,
again feel free to give a note to either the
bailiff or to the clerk, and again, | wll
endeavor to give you clarifying instruction or
expl ain the neaning of the instruction that |I'm

about to give to you.

(ER 3061).
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The court then read the jury instructions. These included
t he foll ow ng:

Your verdict nmust be based solely on the evidence
and on the law as | have given it to you in these
instructions. However, nothing that | have said
or done is intended to suggest what your verdict
should be -- that is entirely for you to decide.

(ER 325 (Instruction No. 37))

| f you have a di sagreenent on what the testinony
of a particular witness was on a subject or
guestion, you nmay request that the court reporter
read back the relevant portion of that wtness's
testimony. However, you should only nmake such a
request after trying to | ocate and transcribe the
testinony and then the attorneys and I will have
toreviewit as well.

(Id. (Instruction No. 38 (pertinent part).
If it becomes necessary during your deliberations
to communicate with nme, you may send a note

through the bailiff or court clerk, signed by
your foreperson or by one or nore nmenbers of the

jury.
(1d. (Instruction No. 41 (pertinent part)).

After the instructions were read, the court asked the jury,
"any questions on those instructions? No. Al right." (ER
3064) .

2. St andard of Revi ew

This Court should review defendant's chall enge to the
court's handling of jury conmunications for plain error. United

States v. Ronero, 282 F.3d 683, 689 (9th Cr. 2002); United

States v. Throcknorton, 87 F.3d 1069, 1072-73 (9th Cr. 1996)

(plain error review for failure to object to district court's ex
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parte answering of jury note). Defense counsel knew that as
part of its prelimnary instructions on July 24, 2008 the
district court had instructed the jury that they could send
guestions to the clerk during trial by neans of a signed note,
and did not object to this procedure. Despite |earning of a
jury notes on July 25, 2008, two notes on July 29, 2008 with

t hree questions, an unspecified conmuni cation on July 30, 2008,
and ot her questions on July 31, 2008, counsel never objected to
t he procedures for these communi cations, requested that the
court direct the jury to handle its conmunications differently,
nor objected when the court instructed the jurors wthout first
consulting the defense on July 30, 2008.

Wi | e def endant now conpl ains that the court did not share
the specific contents of notes with the parties, on four
separate occasions the court discussed juror conmunication
W t hout a request from defense to see the communi cations. Wth
t hat background, when defense counsel on July 31, 2008 said he
was "curious" to see the jury notes that day, followed by "Yes,
your honor" rather than an objection when his request was
denied, it cannot be said that defendant raised with the
district court the constitutional and statutory clains he is
maki ng now in his brief.

Further, and tellingly, while now asking this Court for a

hearing on the matter, defendant failed to request a hearing in
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the district court, even after trial, despite filing four
separate new trial notions as part of post-trial proceedings
that stretched for well over a year after the verdict. Wile
defendant cites to an unsworn letter froma juror about
guestions not answered during trial, when defendant filed that
letter below, to the surprise of the district court, it did so
merely in support of its sentencing argunents. (ER 3348-49
(district court: "Wiy would you submt [the letter] if you are
not going to make sone sort of notion?")). It did not use the
letter in the district court, as it does now, to assert error in
the court's handling of jury notes and conmuni cations. Review
must be for plain error.

3. The Court's Handling of Juror Conmunications Did Not
Al ter the Verdict

It is not clear that there was any error at all. It is
true that a defendant has a statutory right under Fed. R Crim
P. 43(a) to be present at every stage at trial as well as a
constitutional right to be at all critical stages. |In order to
protect that right, the Suprenme Court has set forth procedures
for handling jury notes during jury deliberations including
answering themin open court after consulting first with defense

counsel. See Throcknorton, 87 F.3d at 1073. Yet defendant

cites no binding case for the proposition that these procedures

apply with respect to jury notes and communi cations outside the
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context of deli berations. United States v. Smth, 31 F.3d 469,

471 (1st Cr. 1994), cited by defendant, held that an ex parte
personal visit fromthe judge to the jury before deliberations
began violated Rule 43(a), but did not concern procedures for
jury notes. Here, there was no visit between the judge and the
jury, and the only comunicati ons made by the court to the jury
were in open court and w thout objection. Simlarly,

defendant's reliance on United States v. Arriagada, 451 F. 2d

487, 488 (4th Cr. 1971) is unpersuasive. The court in that
case stated that Rule 43(a) applies to pre-deliberation
comruni cati ons between the jury and court, but did so in a case
invol ving contacts during deliberation. 1d.

The court's handling of the jury notes nust be understood
not in terms of handling notes during deliberation, but rather
the court's broad powers to manage a trial. Under that power,
the court did not have to take questions fromthe jury at all.

"District courts have broad di scretion when it comes to tria

managenent." Gaves v. Arpaio, 623 F.3d 1043, 1047 (9th Cr.

2010). This includes discretion about whether to permt juror

requests for evidence. See United States v. Huebner, 48 F.3d

376, 383 (9th Cir. 1994); United States v. Richardson, 233 F.3d

1285, 1288-89 (11th Cr. 2000) (collecting cases); United States

v. Douglas, 81 F.3d 324, 326 (2d Cir. 1996) (questioning by

jurors allowed but discouraged). Thus, here, the district court
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was within its discretion to ignore pre-deliberation questions
fromthe jury seeking factual information. For exanple, the
post-sentencing juror letter referenced in defendant's brief,
lists three factual questions that the court could withinits

di scretion not answer. (ER 3328). Simlarly the court could
reasonably defer any response on | egal questions until after the
cl ose of evidence given its wide discretion in handling the

charging the jury. See Johnson, 351 F.3d at 994. Courts

frequently nmust wait until that tinme to know which | egal issues
are even appropriate for presentation to the jury, and juror
di scussions of the evidence prior to the close of evidence is

prohibited. United States v. Pino-Noriega, 189 F.3d 1089, 1096

(9th Gr. 1999).
Even if one relies on the deliberation cases for guidance
inthis situation, there was no error, plain or harnl ess.

Throcknmorton, 87 F.3d at 1071-73, a plain-error case, is

instructive for evaluating defendant's claimthat he should have
been privy to undisclosed jury notes and conmuni cations. In

Throcknmorton, during deliberation, the trial judge inforned the

parties that he had "received a few notes which [he] responded

to" regardi ng playback of a videotape. |d. at 1071. The
parties were shown the notes but did not ask how the court
responded and raised no objections. Id. This Court found the

ex parte communications with the jury violated Rule 43 and was
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plain error. |d. at 1073. Nonetheless, the Court refused to
reverse

The district court disclosed in open court and on
the record that he had conmuni cated ex parte with
the jury. If counsel had been concerned about
this they could have voiced their concern to the
district court and an appropriate record coul d
have been made. . . . Now when the case is on
appeal to this court, the defendants ask us to
hold that the district court's ex parte

communi cation to the jury . . ."affect[s]
substantial rights' independent of its
prejudicial inpact. W wll not do this.

Id. at 1073.

Just as the defendant in Throcknorten could not conpl ain

about the ex parte communication between the judge and jury when
he had nade no effort to develop the record in the district
court, so too should this Court bar relief due to defendant's
failure to request copies of the jury notes or additional

i nformati on beyond the one reference to being curious. This
Court should not have to specul ate about what the notes said
when defendant did not seek themin the district court,
including through a newtrial notion. Further, the ex parte

comuni cation with the jury in Throcknorton was worse than in

this case because there the district court spoke directly to the
jury outside the presence of defendant and counsel. Here, the
court never gave any reply to the jury except in open court, and

def endant never objected to what the court said to the jury at
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any tinme. Nor did the defendant object to the nethod by which
the jury was comruni cati ng.

As to the court's clained failure to respond to sone of the
jury notes, even in a deliberation case this Court has said it
woul d not presune a district court had inadequate reasons for
failing to respond to a jury comuni cati on, where defense
counsel does not raise the issue in a newtrial notion and give

the court a chance to explain its reasoning. See United States

v. Barragan-Devis, 133 F.3d 1287, 1289-90 (9th G r. 1998) ("we

will presume the best of the district judge, not the worst").
However, because these events took place during trial, rather
than during deliberation, any undi scl osed questions of |aw by
the jury were logically addressed by the jury instructions and
three separate invitations for the jurors to communicate with
himif they had any problenms with those instructions.

Del i beration cases are al so useful for denonstrating that
there was no error when the court answered jury questions
w thout first consulting defense counsel on July 30, 2008.
Def endant does not chall enge the substance of the court's
instruction and even in deliberation cases comunicati on w t hout
such prior consultation has been held harm ess where the

instruction did not adversely affect the jury. United States v,

Rosal ez- Rodri guez, 289 F.3d 1106, 1111 (9th Cr. 2002);

Barragan-Devis, 133 F. 3d at 1289-90.
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Finally there was no plain error affecting substantive
rights in the court's July 31, 2008 instruction barring further
"substantive" questions, to which defendant objects for the
first tinme on appeal. Again, the court never had to answer any
factual question fromjurors during trial. Nonetheless, the
court's later jury instructions contained a procedure for read-
back of testinmony and a procedure for conmunicating with the
court. Defendant suggests that the court's earlier bar on
substantive questions m ght have sonmehow overridden the |ater
jury charge, nmaking the jurors feel that their questions were
uninportant. In the absence of any evidence, this Court should
not presunme such prejudice on plain-error review, especially on
this record. On July 31, 2008, even after the court said it
woul d answer no nore substantive questions, it nonethel ess
i mredi ately answered a question about exhibits, and -- after
asking for followup -- responded in detail to another jury
guestion. The court instructed the jury before and after trial
that they should not infer fromhis actions any coment on the
evidence or its view of the verdict. Mreover, the court before
reading the jury instructions specifically invited the jury to
ask it questions about these instructions during deliberations,
informed jurors they could ask questions during the readi ng of

the instructions, and asked the jurors if they had questions
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after the instructions were read. Def endant's assertion of
error should fail.

H. THE GOVERNMENT DI D NOT' SUPPRESS EVI DENCE OR OTHERW SE
VI OLATE BRADY

The district court properly rejected defendant's fourth new

trial notion asserting violations of Brady v. Maryland, 373 U. S.

83, 87 (1963). The notion was based on a cl ear
m sinterpretation of remarks about marijuana chargi ng deci sions
by one of the prosecutors at a sentencing hearing in order to
set up a false contrast between those remarks and SA Reuter’s
rebuttal testinony. There was no contradiction and no nmateri al
previ ously undi scl osed to defendant or "suppressed.”

1. Backgr ound

Def endant had call ed SA Reuter's phone nunber at the DEA in
Los Angeles. (ER 2828). During her rebuttal testinony, SA
Reuter testified that she had no recollection of a specific cal
wi th defendant, never told people on the tel ephone that "state
or local matters were relevant to federal |aw' because state or
| ocal matters "have nothing to do with federal law " (ER 2843).
Nor did she know of a situation in which she would have told a
menber of the public that opening a marijuana store "would be
referred to local officials.” (ER 2843-44). On this point, she
noted that "federal |aw has nothing to do with state and | ocal

officials" and that it did not "matter what state and | ocal
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officials say or do." (ER 2844). Nor would it have mattered in
phone calls with the public to her or her group if a marijuana
store owner said it would conply with state |aw, because "it's
still illegal under federal law. " (ER 2845).

On March 27, 2009, during a tel ephonic sentencing
conference, the district court asked the governnent about news
reports that Attorney General Eric Hol der had nade statenents to
the effect that federal |aw enforcenent efforts would be
directed only at marijuana stores that violated both state and
federal law. (ER 3382, 3385-89). Governnent counsel responding
by explaining the "charging policies" of its "office" (USAO.
(ER 3389). The prosecutor said that prior to the statenent by
the Attorney Ceneral federal prosecutors generally were not
required to focus on marijuana stores that violated state as
well as federal law. (ld.). However, "in this district we
al ready made the determnation that in allocating our resources
we woul d focus on those that nore clearly violate state |aw. "
Thus, the recent statenents by the Attorney CGeneral had no
inmpact in this district and were "sonewhat of a red herring."
(1d.). The USAO considered state law only a "factor” inits
charging decision as it allocated resources, and al ways retained
the right to prosecute any violation of federal law. (ER 3395-

96)) .
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Wth respect to the present case, counsel pointed out that
the court could "read fromthe [search warrant] affidavit in
this case and fromthe whole nature of the prosecution” to see
that violations of state I aw "were always factors in the
investigation at the beginning." (ER 3389-90). The discussion
of government's charging policy did not reference advice that
was being given to the public generally or to defendant
specifically. (l1d.). Nor did the governnment discuss SA Reuter,
her group's practices, or the interaction between the DEA s
various investigations and prosecutorial decisions. (ld.).

On June 4, 2009, defendant filed a new trial notion arguing
that it could have inpeached SA Reuter with the prosecutor's
statenent at the hearing, by pointing out that "it has 'al ways'
mattered for the DEA investigative purposes whether an operator
was violating state law' and that "in essence, it has al ways
effectively been up to the counties or states to decide howto
handl e the matter of nedical marijuana dispensaries,” which he
cl ai mred was what DEA told himin his Septenber 2005 phone call.
(ER 3537-38).

On June 9, 2009, the governnent filed its opposition. (CER
659-743; CR 295). It asserted that the government had turned
over all facts relevant to defendant's violations of state |aw
in discovery alnost a year before trial. It highlighted the

case agent's search warrant affidavit that the prosecutor
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referenced at the hearing, which discussed defendant’s state | aw
violations. (CER 670-71, 736 § 53). It also included other

mat erial s showi ng that state | aw viol ati on had been part of
defendant's investigation froman early point and that this

mat eri al was produced to the defense over a year before trial.
(CGER 670-72, 683-733) The governnent al so showed that there was
no i nconsi stency between the remarks at the sentencing hearing
and the testinony of SA Reuter. (CER 673-76).

On June 11, 2009, at a hearing on the nobtion, governnent
counsel clarified that its remarks had nothing to do with DEA' s
i nvestigative practices, but rather the government's charging
decisions. (ER 3589). Wen defense counsel asserted that state
| aw was "always relevant to a [DEA] investigation” the district
court twice corrected counsel, asserting "[t]here is no evidence
of that." (ER 3591, 3592-93).

The district court noted that violations of state | aw
were clearly spelled out in case agent's affidavit. Further,
def ense counsel could not articulate any specific itens the
government failed to produce. (ER 3597). The district court
deni ed the notion. (ER 3598).

2. St andard of review

This court reviews de novo denials of nbtion for a new

trial based on a Brady violation. United States v. Pelisnen,

641 F.3d 399, 408 (9th Gr. 2011).
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3. There Was No Brady Violation

To establish a Brady violation, defendant nust show that:
(1) the evidence was excul patory or inpeaching, (2) the evidence
shoul d have been but was not produced, and (3) the evidence was

material. United States v. Jernigan, 451 F.3d 1027, 1030 (9th

Cir. 2006). “The materiality of omtted evidence is assessed in
the light of other evidence, not nerely in ternms of its

probative value standing alone.” United States v. Ross, 372

F.3d 1097, 1108-09 (9th Cir. 2004). Defendant net none of these
el ement s.

There was no undi scl osed excul patory or i npeaching
materials. Had defense counsel wi shed to cross-exam ne SA
Reuter on whether state |aw violations were potentially rel evant
to DEA and defendant's case they had all the relevant material.
The search warrant and ot her disclosed materials reflect the
fact that the CCCC investigation included violations of state
law, and this was disclosed to defendant in the search warrant
affidavit and other discovery materials long before trial. See
(CGER 682-743; ER 2174 (at time of affidavit case agent did not
know i f case woul d be prosecuted by state or federal
prosecutor)).

There was no contradiction or inconsistency between SA
Reuter's testinony and the prosecutor's remarks that could have

been useful for inpeachnment or otherwi se. As was confirnmed at

152



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 171 of 211

the hearing on the notion, the prosecutor's remarks about state
| aw only concerned the USAO s chargi ng decisions; they had
nothing to do with DEA investigation. As SA Reutter accurately
testified at trial, there is a difference between which cases

t he DEA investigates and which cases the USAO prosecutes in
federal court, stating that the latter decision "is not up to

me." (ER 2864); see United States v. Hooton, 662 F.2d 628, 634

(9th Cr. 1981) (in vindictive prosecution case distinguishing
bet ween deci si ons of agents and those of the prosecutor); United

States v. Hastings, 126 F.3d 310, 314 (4th Gr. 1997) (sane in

sel ective prosecution context). Mreover, defendant's testinony
regardi ng his estoppel defense was that the DEA told himthat it

was up "to cities and counties to deci de how they wanted to

handl e" marijuana di spensaries. (ER 2374 (enphasis added)).
There was nothing to suggest that using state |aw violations as
a factor for prosecution decisions is simlar to defendant's
testinmony that federal agencies would | eave the matter of
mar i j uana di spensaries to cities and counti es.

In addition, there was at | east a year-and-a-half
difference in the relevant tinme periods between defendant's cal
to DEA Group 2 in Septenber 2005 and the tinme of the USAO s
chargi ng decisions, and different agents and offices invol ved.
SA Reuter's testinony concerned the activities of Goup 2 in

Sept enber 2005. (ER 2836). By contrast, the decision to indict
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def endant was based on DEA investigation that started in early
January 2007, and a search warrant executed in March 2007. (GER
738, 740). Defendant called SA Reuter's group nore than a year
before DEA's Ventura O fice began investigating him As SA
Reuter testified, SA Burkdoll worked in a separate office, and
SA Reuter was not aware that she would be testifying in
defendant’'s case until she was infornmed during defendant's
openi ng statenent. (ER 2852, 2859).

Third, nothing in the search warrant affidavit or the
prosecutor's remarks about charging concern advice given to the
public regarding the legality of marijuana stores, which was the
entire focus of defendant's testinony and that of SA Reuter.

That the USAO consi dered state |aw violations for charging

pur poses in 2007 and that the factual predicate for those state
| aw vi ol ati ons by defendant were docunented in the March 2007
search warrant says not hi ng about what advi ce DEA agents gave to
menbers of the public generally, or to defendant specifically in
2005. There was no Brady violation and the district court was
correct to dismss the notion.

l. THE DI STRI CT COURT' S REFUSAL TO | MPOSE THE FI VE- YEAR
MANDATORY M NI MUM SENTENCE WAS ERRONEQUS AS A MATTER OF LAW

At sentencing, the governnment sought no nore than the five-
year mandat ory-m ni mrum sentence applicable to Count One. To

avoid the five-year mandatory m ninum the district court
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construed the aggravating-rol e enhancenent under USSG § 3Bl1.1 to
contain a new exception that applied to defendant and thereby to
find defendant had satisfied the so-called safety val ve
provision, 18 U S.C. 8§ 3553(f). This ruling was incorrect as a
matter of law. Section 3Bl1.1 by its express terns provides no
di scretion. Once it factual predicates were net, the court was
required to apply the enhancenent thus barring safety val ve
relief. The court erred in ignoring the plain | anguage of §
3B1.1, as confirmed by case | aw

1. Sent enci ng Proceedi ngs

| medi ately following the verdict, the district court told
the parties that "the issue | do want the parties to argue at
sonme point in tinme, a mandatory mninumin the face of a nedi cal
marijuana conviction. That's what | want the parties to argue."”
(ER 3182-83). The governnent asked for clarification and the
court replied, "can an argunent be made that the mandatory
m ni muns should not apply here? 1In other words, does the court
have the authority to do that." (ER 3183). The court expl ai ned
that it wanted to know "can the court get around the mandatory
mnimumin a medi cal marijuana conviction situation?" (ld.).

On Novenber 3, 2008, the Probation Ofice disclosed to the
parties defendant's initial Presentence |Investigation Report
("PSR'). The Probation Ofice applied the four-Ievel

aggravating rol e enhancenent under USSG § 3Bl.1(a) because
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def endant was an organi zer and | eader of crimnal activity that
involved five or nore participants. (PSR § 55). Explaining its
application of this enhancenent, the Probation Ofice stated:

The fact that this crimnal activity involved nore
than five participants is clear sinply by the nunber
of enpl oyees under Lynch's control. Lynch enpl oyed
ten enpl oyees[,] anong t hem enpl oyees Arnstrong,
Baxter, Barellan, Holler, Sosa, Candelaria, and
Doherty. These enpl oyees hel ped Lynch run the CCCC by
serving in the areas of security, sales, and grow ng
marijuana. Hi s |eadership of the crimnal activity is
al so clear given his position as owner and operator of
the CCCC, his control over the bank accounts and cash.
Addi tionally, Lynch was the person who entered into
the | ease for the CCCC s business prem ses both in

At ascadero and then in Mdxrro Bay. Lynch hinself was
al so involved in the day-to-day operations of the
store. His position as overseer of his enpl oyees and
his control over the business indicate that Lynch was
the | eader of the crimnal activity. For this, a
four-level increase was applied.

(PSR § 55). The Probation O fice noted that Counts Two and
Three carried a one-year nmandatory-m ni num sentence, while the
conviction on Court One carried a five-year mandatory m ni num
(PSR 11 3, 39, 142).

At a January 5, 2009 hearing denying defendant's third new
trial notion, against the governnent's request for a "tighter"
schedul e, the court continued sentencing and set a briefing
schedule. (ER 3297-3316). The court noted that it had "no
probl em sentenci ng the particul ar defendant except for the issue
of the mandatory mninmum |If the mandatory m ni mum bi nds ne,

there is not much I can do. |If the mandatory m ni nrum does not
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bind ne, then | can do other things." (ER 3307-08). In
response to the defense's plan to call a nunber of witnesses to
t he sentencing hearing, and before any parties had filed
sentenci ng papers, the district court said that "[t]he issue is
the |l egal issue, which is the mandatory m ni nrum' and t hat
equitable factors were "irrelevant” unless it had discretion.
(ER 3313). The court twi ce added that it knew exactly how it
woul d exercise its discretion "if | have it." (ER 3313-14).

The parties filed extensive sentencing briefs. Wth
respect to application of the four-Ilevel role enhancenent under
USSG § 3Bl1.1, defendant adm tted that the Probation Ofice's
recitation of facts supporting application of USSG § 3Bl1.1 was
accurate and correct. (CER 590-91 (citing PSR)). It argued
rul e enhancenent should not apply because it would | ead to an
"anomal ous, unjust, and absurd result,"” raised several theories
none as to why the mandatory m ni mum should not apply, but did
not attack the factual predicates behind the Probation Ofice's
conclusion. (GER 591-99).

The governnent argued that the court had no discretion but
to apply the one and five-year mandatory m ni muns. (GER 450-62).
It filed a separate pleading regarding the safety valve. (GER
418-49). It noted that by its express ternms, 18 U S.C § 3553(f)
did not apply to convictions under 21 U S.C. 8 859, and thus to

the one-year mninuns in Counts Two and Three. (CGER 428-30).
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The governnent al so pointed out that there were overwhel m ng
facts supporting the Probation Ofice's conclusion that

def endant was an "organi zer or |eader of a crimnal activity
that involved five or nore participants” within the neani ng of
USSG § 3B1.1. (GER 433-36). In addition to the facts set forth
in the PSR, the governnment provided the court with the foll ow ng
addi tional facts, each supported by citations in the record such
as trial exhibits, declarations of defendant, and trial
testinmony. (See GER 435-37 (catal oguing evidence for district
court)). These included defendant's hiring and firing of

enpl oyees and managi ng their payroll as the owner of the store
at the top of the managenent hierarchy; his |eadership and
initiative in organizing and setting up the operation and
interacting with public officials; and his managenent and
control of the store's records, safes, noney, and financi al
accounts. (ER 1416-18, 1430-33, 2355-57, 2508-11, 2528, 2585- 86,
2728, CER 324-29, 403-10, 730-34; GX 45-51, 89, 176, 180-181,
CER 406-07, 764-77, 783-88, 919-20, 937-39). It also included
hi s name and signature on all CCCC custoner forns and
agreenents, and his personal involvenent in approving or paying
for the vast majority of marijuana transactions at the store.
(GER 250-51, 289-97; GX 101, 106, 108, 109-11, 166, 183, 184,

GER 804-05, 811-12, 814-20, 821-24, 909-917, 947-958).

158



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 177 of 211

The governnent thus asserted that under 18 U S. C
§ 3553(f)(4) application of the 8 3B1.1 enhancenent barred
def endant from satisfying the safety valve. The governnent
opposed defendant's other |egal argunents and said that it would
be clear error for the district court to fail to apply the role
enhancenent agai nst defendant and the acconpanying five-year
mandat ory- m ni mum sentence for Count One. (GER 437-43). Wth
only mnor differences fromthe Probation Ofice, the governnent
cal cul at ed defendant's guideline range to be 135 to 168 nont hs.
(CGER 469-73). Nonetheless, it requested only the five-year
mandat ory sentence required by Count One. (CER 481).

The court held its first sentencing hearing on March 23,
2009. (CR 268; ER 3333-73). Although the governnment was
seeking only the mandat ory-m ni mrum sentence, the court again
del ayed sentenci ng, over governnent objection, purportedly to
obtain new information pertinent to the discretionary sentencing
factors under 18 U S.C. 8§ 3553(a). The court said that it had
recently seen statenents in the nedia by the Attorney Ceneral
concerning marijuana, and it thus ordered the governnent to
provide the court with information from soneone i n Washi ngton
D.C. regardi ng whether these statenents changed the governnent's
policy towards marijuana stores. (ER 3335-48). The governnent
asked the court to rule on the |l egal issues regarding the

applicability of the nmandatory-m ni mrum sentences. The district
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court refused without first receiving the governnent's response
toits newinquiry, stating that its sentencing decisions and
the § 3353(a) factors were "a gestalt-type of thing." (ER
3360) .

On March 27, 2009, the district court conducted a
t el ephoni c status conference during which it clarified its
request to the governnent, and overrul ed the governnent's
argunents that it would unnecessarily del ay proceedi ngs, because
trial counsel were authorized to speak for the governnent, and
had answers to the court's questions. (CR 272; ER 3377-99). On
April 17, 2009, the governnent filed a letter fromthe
Department of Justice in Washington D.C. stating that the
prosecution conplied with all policies of the Departnent and
statenents of the Attorney General. (CR 276; CER 613-15).

The district court held a third sentencing hearing on Apri
23, 2009. (CR 282; ER 3402-3510). It read the governnent's
response to its inquiry and said the response "takes care of
that particular issue.” It said nothing about the response's
i npact on sentencing. (ER 3432).

The court then made comments about various issues
concer ni ng mandat ory-m ni num sent ences, and indicated that it
did not wish to apply them

As to the safety valve, the safety val ve

woul d only work as to Count 1. The safety valve
woul d not work as to Counts 2 and 3. So at this
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poi nt the Court would have to conclude that the
Court woul d be bound by the mandatory mininmumin

Counts 2 and 3. | can't see at this point any
way out of it. And, frankly, to be blunt, I wll
indicate that -- that ny preference would be that
if I could find a way out, | woul d.

Because, frankly, | don't think that this
particul ar case is one which nerits a nmandatory
m nimum But again, |'mnot the |egislature, and
the legislature has clearly spoken on this issue.

(ER 3444).

The district court said "no judge on the Ninth Crcuit”
woul d al | ow defendant to be relieved fromapplication of the
mandat ory sentences for Counts Two and Three. (1d.) However,
the court indicated that it still had questions about whether it
could find the safety valve applicable to the five-year sentence
under Count One by finding that defendant was not an organi zer,
| eader, manager, or supervisor under USSG § 3Bl1.1. (ER 3444-
45). It read out loud Application Note 4 to USSG § 3B1.1. That
application note provides various factors for distinguishing
bet ween t hose defendants who qualify for the four-1evel
enhancenent as organi zer or |eaders under 8§ 3Bl.1(a) and those

who qualify for the three-level enhancenent under § 3Bl.1(b) as

mere" managers or supervisors. See USSG § 3Bl1.1 conment.
(n.4). Yet the court appeared to believe that the factors could
be used to determ ne whether § 3B1.1 applied at all, questioning

whet her it could avoid giving an aggravating role adjustnent if
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def endant reasonably believed his conduct lawful. (ER 3436-37).
The court asked for further briefing on the issue. It noted
that it had | ooked for a case that would allowit to avoid
appl ying the mandatory m ni nuns, but had not found one. It
invited defense counsel to find it a case and "just let nme
know." (ER 3483). Later in the hearing, the court al so asked
for briefing on whether, in inposing the one-year nandatory
sentences, defendant was required to serve that tinme in prison.
(ER 3499- 3500, 3503-10). The court said that prior to the next
hearing it would draft a tentative decision. (ER 3504).

The district court nade clear that it was asking for
further briefing because it was searching for a way to avoid
application of the five-year mandatory-m ni num sent ence:

| nmean, |'ve pretty nmuch kind of laid ny
hand out here

The five-year issue -- | nmean, let nme put it
this way. The only way | can see around the
five-year issue is if | make a determ nation that
he is not a | eader, supervisor, manager. And the
only way | can conceive of doing that is the way

| discuss here. Unless . . . the defense cone up
with something new, | really can't conceive of
another way to do it, other than what |'ve

di scussed.

(ER 3505).
As required, the parties filed additional briefing. The
governnment asserted that 8 3Bl1.1 unanbi guously provided a role

enhancenent w thout regard to the defendant's scienter,
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i ncluding his know edge of the legality of his actions. (CR
286; GER 616-36). It also asserted that only incarceration
could satisfy the mandatory prison sentences, and again urged
the district court to apply the legally-required sentences
notw t hstanding the court's determnation not to do so. (ld.).
Def endant's filing enphasized his "reasonable belief" that this
conduct was legal. (CR 289). The district court did not issue
a tentative decision, but held a fourth sentencing hearing on
June 11, 2009. (CR 324; ER 3572-3663). It reviewed the charges
of conviction, and the guideline calculations of the probation
office and parties. (ER 3603-08). It discussed narijuana
prosecutions in other cases and, after hearing argunent, denied
defendant's attenpts to seek relief fromthe nandatory-m ni mum
sentences other than as provided by the safety val ve provi sion.
(ER 3609-20). It asked the governnent whether the general

policy behind the safety valve or the decision in United States

v. Booker, 543 U.S. 220 (2005) gave it flexibility, and the
government said that they did not. (ER 3623-34).

The court ruled, however, that it would find "the safety
val ve applicable in this situation. Therefore, I will not find
that the five-year mandatory mninmumis applicable in this
situation.” It said it would sentence defendant to one year and
one day in prison on each of Counts One, Two, and Three to run

concurrently with a four-year period of supervised rel ease.
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(ER 3639-40, 3656-57). Defendant would receive a tinme served
sentence for Counts Four and Five, with three years of

supervi sed rel ease as to Count Four. (ER 3658-61). The court
stated its intent to "put it in witing so there is no confusion
as towhy I['m doing that. | wll put that in witing
hopefully that will be out within a week." (ER 3639). Over
government objection, the court declined to explain its

bal anci ng of the 8 3553(a) sentencing factors, or to otherw se
explain the sentence until its subsequent witten sentencing
decision. (ER 3639-41, 3643-45, 3653-55, 3657-58).

Notwi thstanding its promse to explain its sentencing
rulings "within a week" by Cctober 9, 2009, five nonths |ater,
the district court had not issued its witten ruling, or issued
a final judgnment in the matter. The governnent filed an ex
parte request seeking a ruling by the district court and the
filing of a judgnment and comm tnent order. (CR 313). The court
did not respond. Over four nonths |later, on February 9, 2009,

t he governnent filed a second ex parte request for a ruling,
noting that it had been over a year and a half since defendant's
conviction. (CR 315). Approximately three nonths later, on
April 27 and 29, 2009, the district court held two short
hearings where it circulated its witten explanation of its

sentencing rulings fromits June 11, 2009 opi nion, but allowed
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no further argunent, made only technical corrections, or
di scussed other matters. (CR 320, 325; ER 3665-89).

It filed its 41-page sentenci ng nmenorandum on April 29,
2009. (CR 327; ER 391-431). The sentencing nenorandum
contained a description of California and federal marijuana | aw
and the district court's characterization of defendant's
activities while running the CCCC. (ER 393-409).

The court rejected defendant's argunents for relief from
t he mandat ory-m ni nrum sentences and held that safety valve did
not apply to the one-year mandatory sentences under Counts Two
and Three. (ER 417-20). However, it ruled that defendant
qualified for relief fromthe five-year m ni num sentence for
Count One. The district court first found that it did not have
to provide any aggravating rol e enhancenent to defendant as an
organi zer/ | eader under USSG § 3Bl.1(a), or any of the |esser
enhancement under 8§ 3B1.1. (ER 422-34). Referencing the
application notes and background comentary to that provision,
the court held that a court need not apply the provision when
the organi zer or |eader of a crimnal activity "did and does not
present a danger to the public . . . and is not likely to
recidivate.” (ER 422). It then recited several facts that it
bel i eved denonstrated that defendant was not a risk to the
public. (ER 423-25). The court thus concluded that 8 3B1.1 did

not apply. As the parties agreed that defendant had satisfied
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the other four elenments of the safety valve, the court concl uded
t hat defendant qualified for the safety valve under 18 U S. C
§ 3553(f) and USSG § 5C1.2. (ER 426).

Havi ng found that §8 3B1.1 did not apply, and that the
def endant was entitled to a two-1evel reduction under USSG
8§ 5C1.2, the court found defendant's advisory guideline range to
be 87 to 108 nmonths. (ER 412). Applying the factors set forth
in 18 U . S.C. 8 3553(a)) the district court sentenced defendant
to serve one year and one day of inprisonnent on Counts One
t hrough Three, and "tinme served” on Counts Four and Five. (ER
426) .

2. St andard of Revi ew

The district court's interpretations of the guidelines are

reviewed de novo. United States v. Yi, 704 F.3d 800, 805 (9th

Gir. 2013).

3. Appl i cabl e Law on Mandat ory M ni num Sent ences and t he
Safety Val ve

"It is axiomatic that a statutory m ni mum sentence is

mandatory. . . . \Were ‘no exception to the statutory m ni num
applies . . . , the court lack[s] the authority to refuse to
i npose the ten-year nmandatory mnimum’'" United States v.

Sykes, 658 F.3d 1140, 1146 (9th Cr. 2011) (quoting United

States v. Haynes, 216 F.3d 789, 799-800 (9th Cir. 2000)); see

also United States v. Wrking, 224 F.3d 1093, 1103 (9th G
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2000) (no court authority to sentence bel ow statutory mandatory
m ni mum absent governnment downward departure notion); USSG

8§ 5GL.1 (the sentence inposed on count, regardl ess of
departures, may not be |lower than the statutory m ninumfor that
count).

United States v. Booker, 543 U. S. 220 (2005) did not change

this rule. United States v. Hernandez-Castro, 473 F.3d 1004,

1007 (9th Cr. 2007); United States v. Dare, 425 F.3d 634, 643

(9th Cir. 2005). Nor does the "parsinony principle” in 18

US C § 3553(a). United States v. Wpf, 620 F.3d 1168, 1170-71

(9th Cr. 2010). Likewse, the inposition of statutory
mandat or y- mi ni mum sentences do not violate the Fifth Amendnent’s

Due Process Clause. See, e.g., United States v. Hungerford, 465

F.3d 1113, 1118 (9th G r. 2006).

There are only two wel | -established exceptions to the rule
that prevents a district court frominposing a sentence bel ow a
statutory mandatory mninmum First, for sentences inposed
followng a notion by the governnent pursuant to 18 U.S. C.
8 3553(e) due to defendant’s "substantial assistance" to

authorities; Melendez v. United States, 518 U. S. 120, 128

(1996). The governnment made no such notion in this case.
Second, there is an exception for sentences inposed
pursuant to the "safety valve" provision in 18 U S.C. 8§ 3553(f).

Section 3553(f) sets forth five independent criteria that a
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def endant nust establish in order to authorize a district court
to inpose a sentence bel ow an ot herw se applicabl e mandatory
mnimum 18 U S.C. 8§ 3553(f)(1)-(5). The one disputed criteria
inthis case is set forth in 18 U S.C. 8§ 3553(f)(4):

[ T] he defendant was not an organizer, |eader,

manager, or supervisor of others in the offense,

as determ ned under the sentencing guidelines and

was not engaged in a continuing crimnal
enterprise, as defined in [21 U S.C. § 848].

18 U.S.C. § 3553(f)(4). Defendant here was not charged with
engaging in continuing crimnal enterprise, so application of
the safety val ve depended on whether he qualified as "an
organi zer, | eader, nmanager, or supervisor under the sentencing
gui del i nes. ™

United States Sentencing Comm ssion Section 5CL.2 |lists and
incorporates the five required safety valve criteria of 18
U.S.C. § 3553(f). See USSG § 5Cl.2(a). Section 5C1.2(a)(4)
sets forth the "organi zer, |eader, manager, or supervisor"
element from18 U S.C. 8§ 3553(f)(4). The comentary to USSG §
5Cl1. 2 explains that an "[o]rgani zer, |eader, manager, or
supervi sor of others in the offense, as determ ned under the
sentenci ng gui delines" for the safety val ve purposes "neans a
def endant who receives an adjustnent for an aggravating role
under [USSG 8§ 3B1.1. (Aggravating Role)." USSG § 5C1.2
comment. (n.5). Thus, any defendant who recei ves an aggravating

rol e enhancenent under USSG § 3B1.1 fails to neet this
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requi renent for safety valve eligibility "under the sentencing
gui delines” and therefore, by the express terns of 18 U S.C. 8§
3553(f)(4), is statutorily ineligible for relief froma

mandat ory- m ni nrum sentence. See id.

Section 3Bl1.1 includes three different degrees of offense
| evel enhancenents dependi ng on the nunber of participants
involved in the offense, and defendant's | evel of
responsibility. The highest enhancenent is the four-1|evel
upwar d adj ust ment under USSG § 3Bl1.1(a), which the governnment
sought and the probation office reconmmended in this case. It
provi des, as foll ows:

Based on defendant's role in the offense,
i ncrease the of fense | evel as foll ows:

(a) |If the defendant was an organi zer or
| eader of a crimnal activity that involved five
or nore participants or was ot herw se extensive,
i ncrease by 4 | evels.

USSG § 3B1.1. Simlarly, USSG § 3Bl1.1(b) provides a three-|evel
enhancenment for being a "manger or supervisor (but not an

organi zer or leader)" of crimnal activity involving five or
nmore participants, and USSG § 3Bl1.1(c) provides the | owest, two-
| evel enhancenment for being a "manager or supervisor" where
there are fewer than five participants. USSG § 3Bl1.1; see

generally United States v. Rivera, 527 F.3d 891, 908 (9th Cr

2008) (discussing distinction between USSG § 3Bl1.1(a) and (b)).

Wil e a defendant may be subject to no nore than one of these
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t hree enhancenents under 8§ 3Bl1.1, any of these three aggravating
rol e enhancenents precludes safety valve eligibility. USSG

8§ 5C1.2 n.5; USSG § 3B1.1; United States v. Ceron, 286 F. App’ x

974 (9th Cir. 2008).

Though the statutory safety valve provision incorporates
and references the sentencing gui delines, Booker does not inpact
the safety val ve determ nation, nor nmake discretionary those
requi renents of 8 3553(f) that reference the guidelines. United

States v. Holguin, 436 F.3d 111, 116-17 (9th Gr. 2006); see

also United States v. Cardenas-Juarez, 469 F.3d 1331, 1334-35

(9th Cr. 2006) (Booker does not give district court discretion
to disregard safety valve where requirenents net). |Instead,
USSG § 3B1.1 provides clear instruction that if certain factua
conditions exist with respect to the size of a crimnal

organi zati on and defendant's responsibility for overseeing
menbers of that organization, then a defendant receives the
speci fied enhancenment to his guidelines offense level. |If the
factual predicate of the defendant's role and nunber of
participants are nmet, then the court is conmanded to "increase"

the offense level. See USSG § 3B1.1; cf. United States v.

WIlianson, 154 F.3d 504, 505 (3d Cir. 1998) ("the | ogica
structure of the Guideline ('if A then B') clearly comands
that a definite result . . . nust follow the occurrence of the

stated condition.") (construing USSG § 3Cl1.1).
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4. The District Court's Erroneous Interpretation of USSG
§ 3Bl1.1

The application notes to USSG 8§ 3B1.1 provide definition
for issues such as who is a "participant” in a crine, and what
di stingui shes nere "managenent or supervision” from"| eadership
and organi zation." USSG § 3B1.1 comment. (n.1, 4). However,
the district court did not take issue with the overwhel m ng
evi dence that defendant was an organi zer and | eader of a crine
that involved nore than five participants. It acknow edged that
the factual predicates of § 3Bl1.1(a) were net, noting that
"Lynch did put together [the marijuana store's] operations which
had about ten enployees.” (ER 425). 1In trying to show that
def endant presented mnimal harmto the public, the court
hi ghl i ghted several facts denonstrating defendant's
organi zer/l eader role. It noted his obtaining |icenses for the
busi ness, "regul ating the conduct of CCCC s enpl oyees, "
requiring workers and custoners to sign various agreenents and
forms, and keeping detailed records. (ER 425-26).

I nstead, the district court relied on Application Note Two
to carve out an exception to the direct relationship in the text
of 8§ 3B1.1 between the factual predicates of defendant's role
and nunber of crimnal participants on the one hand, and
application of the enhancenent on the other. (ER 422).

Note Two provides that:
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To qualify for an adjustnent under this section,
t he def endant nmust have been the organi zer,

| eader, manager, or supervisor of one or nore

ot her participants. An upward departure may be
war r ant ed, however, in the case of a defendant
who did not organize, |ead, manage, or supervise
anot her participant, but who neverthel ess

exerci sed managenent responsibility over the
property, assets, or activities of a crimnal

or gani zati on.

USSG § 3B1.1 comment. (n.2) (enphasis added).

Quoting only fromthe first sentence of this application
note and relying on the enphasized phrase, the district court
concl uded that "[c]onsequently, nerely being an organi zer/| eader
over another participant sinply qualifies a defendant for an
adjustnent; it does not require it." (ER 422) (enphasis
added)) .

After creating this dichotony between qualification and
application under 8 3Bl1.1, the district court |ooked to two
sources to determ ne which defendants "qualified" under 8§ 3Bl. 1,
but did not need to receive an enhancenent. First, it
referenced general statements in case |aw that the safety val ve
was designed to assure that mandatory-m ni nuns were targeted
“"towards relatively nore serious conduct." (ld.). Second, it
cited a small portion of the "Background" paragraph of the
commentary section to 8 3B1.1, which provides, in full:

Background: This section provides a range of
adjustnments to increase the offense | evel based

on the size of a crimnal organization (i.e., the
nunber of participants in the offense) and the
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degree to which the defendant was responsible for
commtting the offense. This adjustnent is

i ncluded primarily because of concerns about
relative responsibility. However, it is also
Iikely that persons who exercise a supervisory or
managerial role in the conm ssion of an of fense
tend to profit nore fromit and present a greater
danger to the public and/or are nore likely to
recidivate. The Comm ssion's intent is that this
adj ustmrent should increase with both the size of
t he organi zation and the degree of the
defendant's responsibility.

In relatively small crimnal enterprises that are
not otherwi se to be considered as extensive in
scope or in planning or preparation, the

di stinction between organi zati on and | eadershi p,
and that of nmanagement or supervision, is of |ess
significance than in |arger enterprises that tend
to have clearly delineated divisions of
responsibility. This is reflected in the

i ncl usi veness of § 3Bl1.1(c).

USSG § 3B1.1 comment. (backg'd). The district court summarized
t hese paragraphs by stating that the "reason why USSG § 3Bl1. 1"
provi des for an adjustnent for organizers, |eaders, nmanagers,
and supervisors "is the belief that 'such persons present
greater danger to the public and/or are nore likely to
recidivate.'" (ER 442 (quoting 8 3B1.1 conment. (backg'd))).
Accordingly, the district fornmulated its new exception to
§ 3Bl1.1, as follows:
[ When the evidence clearly shows that the

def endant in question did and does not present a

greater danger to the public (and in fact has

greatly reduced the crimnality of the invol ved

conduct) and is not likely to recidivate, that

i ndi vi dual shoul d not be considered as falling

within USSG 8§ 3B1.1 for purposes of an upward
adj ust nent .
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(Id.). It then found that defendant's actions in running his
medi cal marijuana store showed that he presented a m nina
danger to the public or threat of recidivism and therefore it
refused to apply any rol e enhancenent under § 3B1.1. (ld. at
33-35).

5. The District Court Violated Cear Rules of Cuideline

Interpretation by Ignoring the Text and Mandatory
Nat ure of USSG § 3Bl1.1

A fundanmental flaw in the district court's reasoning is its
failure to follow the plain neaning of 8 3B1.1, and its refusa
to recognize that it was required to apply that neaning once it
determ ned that the factual predicates for 8 3B1.1 had been
satisfied.

In construing a provision of the guidelines, a court nust
apply conventional principles of statutory construction. United

States v. Soberanes, 318 F.3d 959, 963 n.4 (9th Gr. 2003). |If

the plain text of the guidelines addresses an issue, it

controls, and the analysis ends. E. g., United States v.

Val enzuel a, 495 F.3d 1127, 1133 (9th G r. 2007) ("The plain
meani ng of unanbi guous | anguage in a guideline provision

controls.”); United States v. Al exander, 287 F.3d 811, 820 (9th

Cr. 2002) (sane).
Background notes are authoritative only to the extent that
this coomentary is consistent with the text of the guideline

itself. See Stinson v. United States, 508 U S. 36, 43 (1993);

174



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 193 of 211

United States v. Powell, 6 F.3d 611, 613-14 (9th Cr. 1993);

United States v. Sash, 396 F.3d 515, 521-23 (2d Cr. 2005)

(rejecting use of background conmentary to overcone plain
| anguage of gui delines enhancenent; enhancenent "may apply in
situation not contenpl ated by background commentary”). It is
i mproper for a district court to create an exception to a
gui deline provision that is not found in the text of § 3Bl1.1
As the Eighth Grcuit explained in a case where the governnent
argued that a two-level enhancenent for aggravating role was
appropriate but the Eighth Circuit found that the facts
supported a four-|level enhancenent under 8§ 3Bl1.1
We cannot circunvent the plain neaning of the
gui deline and inpose a flexibility that is not
contenplated by its terns. Rigidity within the
sentencing guidelines is an issue for the

sent enci ng comm ssi on and Congress to resol ve,
not for the courts to ignore.

United States v. Smth, 49 F.3d 362, 367 (8th GCr. 1995).

As noted above, the text of 8§ 3B1.1 requires application of
the four-level enhancenent in 8§ 3Bl.1(a) where the defendant was
an organi zer or |eader of that activity and the activity
i nvol ved nore than five participants. USSG § 3Bl1.1(a). The
district court found that these facts had been net, but
i mproperly sought to give itself flexibility and discretion to

avoi d i nposi ng the enhancenent.
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The district court's attenpt to avoid application of the
gui del i ne enhancenent runs contrary to well-established
appel l ate case law. These cases hold that application of
guidelines wwth an "if/then increase" structure like
USSG § 3Bl1.1 are mandatory, and "equitable principles do not

apply.” United States v. Savin, 349 F.3d 27, 30 n.10 (2d Cr

2003); WIlianmson, 154 F.3d at 505. This principle has been

directly applied in cases involving 8 3B1.1. United States v.

Jinenez, 68 F.3d 49, 51-52 (2d Gir. 1995) (holding § 3B1.1 "is

mandatory once its factual predicates have been established" and
reversing district court that refused to apply enhancenent after
determ ning that defendant was a manager or supervisor of a drug

organi zation); United States v. Feinnman, 930 F.2d 495, 500 (6th

Cr. 1991) ("Once a sentencing court makes a factual finding as
to the applicability of a particular adjustnent provision, the
court has no discretion, but must increase the offense |evel by
the amount called for in the provision”; reversing district
court's application of two-level enhancenent under § 3Bl. 1(b)
where facts supported four-level enhancenent under 8§ 3Bl.1(a)).
It has al so been frequently applied in cases involving the
obstruction of justice enhancenent under USSG § 3Cl.1, which is

simlarly structured. See United States v. Barajas, 360 F.3d

1037, 1043 (9th Gr. 2004) (enhancenent for obstruction of

justice under USSG § 3Cl.1 nmandatory once factual predicates
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met); United States v. Ancheta, 38 F.3d 1114, 1118 (9th G

1994) (enhancenent is "mandatory, not discretionary"); United

States v. Zaragoza, 123 F.3d 472, 485-86 (7th G r. 1997)

(reversing district court that refused to apply provision to

avoi d "excessive sentence"); Hall v. United States, 46 F.3d 855,

858-59 (8th Cir. 1995); United States v. Alvarez, 927 F.2d 300,

303 (6th Cr. 1991) (district court has no discretion but to
apply obstruction enhancenent where factual prerequisites net).
That the guideline provision at issue had an inpact on

application of the safety val ve does not change the anal ysis.
This Court has been clear and consistent that courts nay not use
policy or equitable considerations to "create an exception to
one of the five [safety valve] criteria established by Congress

and the President by judicial fiat.”" United States v. Yepez,

704 F.3d 1087, 1091 (9th G r. 2012) (en banc) (internal
quotation marks omtted) (rejecting attenpt to circunvent
requirenent in 18 U S.C. 8 3553(f)(1) that defendants have no
nmore than one crimnal history point by using state nunc pro

tunc order on past conviction); United States v. Val enci a-

Andrade, 72 F.3d 770, 774 (9th Gr. 1995) (refusing to allow
departures to satisfy 18 U S.C. § 3553(f)(1) where crimnal
hi story consisted only of mnor traffic violations).

Even in cases with synpathetic defendants, this Court has

urged district courts "to resist the tenptation to extend the
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reach of a statute beyond the express intention of Congress, to
avoid a harsh result"” because courts "have no constitutional
authority to adopt a new exception to the mandatory m ni num
penalty requirenments of 21 U S.C. 88 841, 844, and 846."

Val enci a- Andrade, 72 F.3d at 774 (quoting Crooks v. Harrel son,

282 U.S. 55 (1930); see Hernandez-Castro, 473 F.3d at 1008

(reaffirm ng Val enci a- Andrade after Booker)).

6. The District Court Msread the Quidelines Comentary
on Which it Relied

Even if it were proper for the district court to craft a
policy exception to the text of the guidelines from guideline
comentary and application sections, the sources relied on by
the district court would not support the newrule it created.

Contrary to the district court's reasoning, Application
Note Two to 8 3Bl.1 does not support a distinction between a
cl ass of organizer/|leaders who "qualify" factually and receive
t he aggravating role enhancenent, and a different group
(i ncludi ng defendant) who "qualify" but do not receive the
enhancenent. Note Two di stingui shes between organi zers/| eaders
of human crimnal participants, all of whom are covered by the
clear text of 8§ 3Bl.1, and those defendants who do not supervise
peopl e, but manage "property, assets, or activities of a
crimnal organization.” USSG 8§ 3B1.1 comment. (n.2). This

|atter group who | ead, organi ze, supervise, or manage no
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participants at all are not covered by the text of 83Bl.1, but
m ght be eligible for an upward departure under the guidelines
generally. 1d. Nothing in Note Two suggests there would be a
group of organi zer/| eaders of other crimnal participants who
coul d sonehow avoi d receiving an aggravating rol e enhancenent
based on other factors.

The district court also msread the background commentary
to USSG § 3B1.1. As set forth in full above, and consistent
with the text of 8 3Bl1.1, the background conmentary starts by
poi nting out that 8 3B1.1 "provides a range of adjustnents to

i ncrease the offense | evel based on the size of a crim nal

organi zation . . . and the degree to which the defendant was
responsi ble for conmtting the offense.” USSG § 3B1.1 comment.
(backg'd). It refers to the fact that under the provision the

of fence | evel adjustnment increases fromtwo to four under
subsections (a) through (c) depending on the size of the

organi zation and responsibility of the defendant. It says
not hi ng about creating an exception to 8 3Bl1.1 based on factors
ot her than supervisory role and size of the organization, as the
district court did. The district court also gave insufficient
consideration to the next sentence which states that "[t]his
adjustnent is included primarily because of concerns about
relative responsibility,” (id.) (enphasis added)) a point which

again would in this case properly focus attention on defendant's
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|l eading role with respect to his other conspirators, rather than
the other factors relied on by the district court.

The district court did rely heavily on the next sentence,
which notes that "it is also |likely" that supervisors and
managers "tend to profit nore" and present a "greater danger to
the public" or likelihood of recidivism But in selectively
over-relying on this one sentence, the court ignored that use of
the word "likely" and the absence of any statenent that § 3Bl.1
does not apply in the absence of facts showi ng greater profit or

greater public danger. See United States v. Calvert, 511 F. 3d

1237, 1244 (9th G r. 2008) (background commentary noting that
conduct "frequently" involves an effort to obstruct ongoing
proceedi ng "necessarily means that it does not 'always' have to
be tied to such a proceeding”). The district court also ignored
t he context provided by the very next sentence of the background
section, which states that it is the "Comm ssion's intent" that
"this adjustnent should increase with both the size of the
organi zation and the degree of responsibility.” (ld.). This
formulation directly follows the factors set forth in the text
of 83Bl1.1 without reference to danger to the public, or
recidivism that the district court used to fornmulate its
excepti on.

In sum the background and commentary to 8§ 3B1l.1 support

the plain reading and straight-forward application of that
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provision. It applies to defendant based solely on his
supervisory role and the nunber of participates in the crine.
It underm nes the district court's attenpt to create an
exception to 8 3Bl1.1 based on other factors.

7. The District Court Commtted Additional Errors inits
Safety Val ve Anal ysis

The district court nade further errors in its safety valve
determination. At the start of its analysis of § 3B1.1, the

district court referenced the Suprene Court's decision in Koon

v. United States, 518 U S. 81 (1996). (ER 422). Although not

expressly relying on this reasoning, the district court
suggested that Koon mght pernmt it to find that defendant's
medi cal marijuana activities presented an "atypical" case
"outside the heartland” that would "justify a departure fromthe
ordi nary/ conventional view of what characteristics/activities
are used to define the status of being an 'organizer, |eader,
manager or supervisor.'" (ld.).

This discussion is at best a non-sequitur. Departures
under the sentencing guidelines by definition do not concern a
court's ability to ignore application of a particular guideline
provision, as the district court inplied. Rather, a departure
is an adjustnent to a sentencing range (or crimnal history
score) once the guideline provisions have al ready been

appropriately applied and cal cul ated. See generally USSG 1B1.1
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Comrent (n.1)(E)) (defining "departure"); 18 U S. C

§ 3553(b)(1l); Koon, 518 U S 92-94. Koon, by contrast,
addressed the standards of review governing guideline
departures, and in sone ways |iberalized the deference that
appel l ate courts gave to a district court's departure deci sions.
See Koon, 518 U.S. at 81, 85, 96-100. It did not, as the
district court seenmed to think, convert departures into a
mechani sm for avoi di ng application of individual guideline
provi sions. Moreover, even where departures are used correctly
under the guidelines, this GCrcuit has already held that
departures may not be used to distort the requirenents of the

safety valve. See Val enci a-Andrade, 72 F.3d at 774.

Al t hough the district court's fundanental m sunderstandi ng

of Koon and the structure of the sentencing guidelines was not

clearly a part of its 8 3B1.1 ruling, it highlights the breadth
of the district court's error, and the extent of its effort to

reach the result it desired.®®

15 The district court made clear factual errors in its ruling.
For exanple, it said there was no evi dence that enpl oyee
Doherty's distribution of marijuana came fromthe CCCC when the
bag containing the marijuana had a CCCC receipt on it. (ER 408
n. 16, 1741). Because the court's ruling is reversible as a
matter of |aw, the governnent need not catal ogue these errors.
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J. DUE TO THE DI STRI CT COURT' S STRONGLY HELD VI EW AND UNUSUAL
EFFORTS AGAI NST APPLYI NG THE REQUI RED SENTENCE, THI S COURT
SHOULD REASSI GN THE CASE TO A NEW JUDGE ON REMAND

Shoul d the governnment succeed in reversing the district
court's ruling on 8 3B1.1 and application of the five-year
mandat or y- m ni num sentence, one m ght expect that the matter
shoul d be resol ved thereafter quickly on remand with inposition
of the required five-year sentence. However, the district
court's actions in this case counsel otherw se. The district
court made a nunber of blunt statenents opposing the five-year
mandatory sentence. It engaged in highly unusual and protracted
efforts to search for any legal rationale to avoid the sentence,
and showed a willingness -- often without explanation -- to
del ay proceedings for nonths and even years. These factors
raise a strong possibility that the district court will seek to
frustrate, or to further unacceptably delay, the consequences of
a successful governnent appeal. For these reasons, followi ng a
successful governnent appeal, the governnent seeks to have the
case reassigned on remand to a new j udge.

The authority to reassign stens from28 U S.C. § 2106 and,
unlike a disqualification notion, a reassignnment request need

not be raised in the district court. United States v. Sears,

Roebuck & Co., 785 F.2d 777, 780-81 (9th G r. 1986).

Reassi gnnment is appropriate under "unusual circunstances” as

determ ned by a three-part test:
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(1) whether the original judge would reasonably
be expected upon remand to have substanti al
difficulty in putting out of his or her mnd
previ ously expressed views or findings determ ned
to be erroneous or based on evidence that nust be
rej ected,

(2) whether reassignnent is advisable to preserve
t he appearance of justice, and

(3) whether reassignnment would entail waste and
duplication out of proportion to any gain in
preserving the appearance of fairness.

United States v. Jacobs, 855 F.2d 652, 656 (9th Cir. 1988);

accord United States v. Paul, 561 F.3d 970, 975 (9th Cr. 2009).

It is easy to conclude that the district court would have
great difficulty putting out of its mnd its previously
expressed views opposing application of the mandat ory-m ni nrum
sentence in this case. The court stated its firmviews directly
and repeatedly. Twice at the April 23, 2009 sentencing heari ng,
it stated its opposition to applying the m nimum sentence and
al so said that it was actively attenpting to "find a way out,"
and inviting the defense to help. (ER 3444, 3505). Immediately
after the verdict it said it was |ooking for a way to “get
around” the mandatory mninmum (ER 3183). Just as problematic
was the court twi ce saying on January 5, 2009, before either
party had filed a sentencing position, that it knew the
sentencing result it wanted to reach. (ER 3313-14 ("I know what
l"mgoing todo . . . if | have discretion.")). The court had

formed a hardened opinion early on and had little concern for
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t he adversarial process or the procedures required during
sentencing. Indeed, the extraordinary |lengths the court went to
during sentencing -- a total of four sentencing hearings,

mul tiple rounds of briefing, a request for comment from

Washi ngton D.C., and a final delay of approximately 11 nonths
before issuing its opinion -- reflect a substantial commtnent
by the district court to reach its flawed concl usi on.

Taken as a whol e, the nature of the past proceedings al so
denonstrate why reassignnment is necessary to preserve the
appearance of justice. Most significant are the issues of
fairness and delay. The district court continually sacrificed
the efficient admnistration of justice in the interest of
searching for a rationale or event to reach its desired result
of keeping defendant froma lengthy prison term The court took
the highly unusual step of requiring trial counsel to confirm
t he governnent's sentencing position with officials in
Washi ngton, then essentially ignored the Departnent's response
inits subsequent sentencing ruling. (ER 402 n.7). The court
del ayed the issuance of its witten sentencing opinion for
el even nonths after announcing it had reached its concl usion and
said would be able provide its rationale "within a week." It
appears that the court was either waiting for sonme new | egal or

political decision to nmake its task easier, or had -- contrary

185



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 204 of 211

to its representations -- not figured out the legal rationale
for its sentencing decision when it announced it.

These acts should also be viewed in light of the court's
del ay of proceedings on nmultiple occasions to ask for briefing
on theories for avoi ding the mandatory-m ni num sent ence, but
ultimately ruling on grounds never before raised by the court or
the parties previously, and w thout giving the governnent any
opportunity to respond. Viewed as a whole, the court's conduct
at sentencing reflects a willingness to use extraordi nary neans
and to tolerate or foster extrenme delay to avoid the legally
required sentence. It is unfortunately reasonable to assune
that the court will pursue a simlar course even in the nore
restrictive context of remand from a successful appeal.

Finally, a new judge woul d not be overly-burdened on
remand. As the governnent will be seeking only the applicable
mandat ory- m ni nrum sentence as to Count One, the judge need only
properly apply that legally required mnimum and not revisit
the district court's other sentencing rulings.

K. DEFENDANT' S CURSORY ARGUVMENTS SEEKI NG TO OVERTURN THE

SENTENCE THE DI STRI CT COURT | MPOSED ARE | NCONSEQUENTI AL | N

LI GAT OF THE APPLI CABI LI TY OF THE FI VE- YEAR SENTENCE, AND
ALSO LACK MERI'T

Def endant raises two brief argunents against the sentence
the district court inposed on Counts One through Three. Since

t hose sentences were below the five-year sentence the court was
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required to i npose on defendant these argunents are of little
consequence, and they lack nerit.?®

1. Def endant Was Not Entitled to a Ti ne-Served Sentence
on Count One

For the first time on appeal, defendant argues that the
district court erred by inposing a one-year sentencing on Count
One. (AOB 78). Although the issue was never raised bel ow, he
suggests that the Court inposed this sentence because it
m st akenly thought that it was required to because one of
obj ects of that count was violations of 21 U S.C § 859, and that
statute carried one-year mninmuns for Counts Two and Three.

Def endant correctly notes that there was no jury finding to
support a mandatory one-year sentence under 8 859 for Count One.
However, as set forth above, the court should have inposed the
applicable five-year mandatory sentence on Count One, thus
nmooti ng defendant's argunent. In any event, it is not clear
that the court would have sentenced defendant to | ess than a

year on Count One given that his sales to mnors under 21 as

16 As the district court correctly held, by its express

terms, the safety valve, 18 U S.C. 8§ 355(f), does not apply to
convictions under 21 U S.C. 8§ 859, and thus the one-year
mnimuns in Counts Two and Three. (ER 420); see United States
v. Kakatin, 214 F.3d 1049, 1051 (9th Cr. 2000). Wthout

anal ysi s, defendant al so seeks to preserve an argunent that
Kakatin was wongly decided. (AOB 80). As the governnent noted
bel ow, Kakatin correctly interprets clear statutory text, so it
need not be reexam ned. (CER 428-31).

187



Case: 10-50219 11/01/2013 ID: 8847613 DktEntry: 75-1 Page: 206 of 211

part of the conspiracy included the two individual transactions
that |l ed to one-year sentences in Counts Two and Three, in
addition to nmany additional other transactions with mnors
proven at trial. Also, on multiple separate occasions, the
court expressed its intent to i npose the one-year sentence on
Count One, and did not reference the mandatory m ninumin so
doing. (ER 429, 3656-59, 3682-84). There was no plain error.

2. The One- Year Mandatory M ni mum Sentences in Counts Two

and Three under 21 U S.C § 859 Apply Notw thstandi ng
t he Longer Mandatory M ninmumin Count One

Def endant suggests that the | anguage of 21 U.S.C. 8§ 859 can
be read to preclude application of any nandatory sentence to
him (AOB 79-80). 1In the district court, defendant relied on

United States v. WIlians, 558 F.3d 166 (2d Cr. 2009), a case

interpreting 18 U S.C. 8 924(c), to argue as he does now t hat

t he second sentence of 21 U S.C. § 859(a), the so-called "except
cl ause, " prevented application of the one-year nmandatory m ni mum
to himbecause there was a hi gher mandatory m ni mum potentially
applicable to himin Count One, even though the district court

m ght not inpose the Count One minimum (ER 3512-3526). The
gover nment opposed the argunent (CR 290; GER 650-59), and the
district court rejected it, finding it an "unnatural reading of
the statute.” (ER 3613-22, 3637). The Suprenme Court rejected

the Second Circuit's reasoning in Abbott v. United States, 131
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S. C. 18 (2010); see also United States v. Tejada, 631 F. 3d

614, 617-19 (2d Gr. 2011).

As set forth in the governnent's brief to the district
court, even before Abbott overruled the WIlianms case on which
def endant relied, defendant's argunents for construing 8 859 to
allow himto avoid application of any mandatory sentence nerely
because there is a mandatory m ni num avail abl e in Count One
under 21 88 U.S.C. 841(a)(1), 841(b)(1)(B) was even weaker here
than in the 8 924(c) context in Wllianms. (GER 652-58). As
explained in detail in that earlier pleading, defendant's
argunment focuses on the “except clause” of 8§ 859, while ignoring
the rest of the statue. The plain neaning of
"except to the extent a greater m ni num sentence i s otherw se
provi ded by section 841(b)" is to reference mandatory penalties
for charged conduct under a specific 8 859 charge, not conduct
separate and apart fromthe violation of § 859. Defendant's
readi ng woul d radi cally suggest that the “except clause” can
apply to vitiate the mandatory mnimumfor himif there was a
mandatory charge to himon another count and thus put himin a
better place than a person who was not charged with a drug
conspiracy. (ld.). No court has adopted defendant's argunent,

and it should fail.
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|V
CONCLUSI ON
For these reasons, the conviction should be affirnmed, and
the court should reverse the district court's decision to not
apply the five-year nmandat ory-m ni nrum sent ence.
Dat ed: Novenber 1, 2013 Respectful ly submtted,

ANDRE Bl ROTTE JR.
United States Attorney

ROBERT E. DUGDALE

Assi stant United States Attorney
Chief, Crimnal D vision

/s/  DAVI D KOMAL

DAVI D KONAL
Assi stant United States Attorney

Attorneys for Plaintiff-Appellee
UNI TED STATES OF AMERI CA
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STATEMENT OF RELATED CASES

The governnent states, pursuant to Ninth Crcuit Rule 28-
2.6, that the follow ng appeal involves an issue “closely
related” within the nmeaning of Ninth Crcuit Rule 28-2.6(c):

United States v. Jason Washi ngton, No. 13-30143 (opening brief

filed Cctober 30, 2013).
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